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POOK COUNTY. 


AUBUEH PANK TRUST & 

SAVINGS BANK, O. EB. HAISERG 

and QO» EARL HALBENG, 
Appelleege 


Mi. PRESIDING JUSTICK BARNES 
DELIVERED THE OPINION OF THE COUNT. 


Thie appeal ia from the dismissal of a bill in chaneery, 
ag finally amended, for want of equity, after issues joined by the 
bank, and s heoring he¢ befere the chancellor. OG» Le Halberg did 
mot appear and 9. Earl Halberg appeared pro se but filed no pleadings 

The bili alleged in subetanee that compiainant gave 
GO. Le Helberg checks payable te the latter's order aggregs ting $3000," 
for the express purpose of making a deposit for complainené on a 
real estate tranmssetion3; that enid O. Le Halberg endorsed the 
chides to OG. Earl Halberg to carry owt such purpose; that the 
latter deposited them im his own personal checking account in 
appellee bank for the purpose of tsing the account to make the 
deposit on auch real estate tranasetion and drew hie check thereon 
for such purpose, and that the checks 20 deposited in Os Larl 
Halberg's account constituted a special trust fund ef which said 
bank had knowledge and of which complainomt gave the bank notice 
after hesring thet the Dank, to which 0. L. Halberg was largely 
indebted, imtended te appropriate the account of gndd 0. Bard 
Helberg to apply om the indebtedness of said oO le Halberg that 


HOLMAMUS BONE 2A 























i YTWIO WOO 

| r a ; atau gas woe, 
| 4 BHOMTAH oD 6G gyre ROMLVAS re 
\ eae alan LRA «@ hie ‘a Na; 
; sano L Boag! . ie e 
H 

i | RAS AT h OI 


etAROD SMT GO LATO BAT Ganev see 


a OtHeneds nt iid « Ys Leaskmaih of3 mort a2 fasnqe atst ae 
ed ys semio, aaveck tothe aytinupe Yo ease 46% . 0s heroes gers: aa ; 
BG eee ot oH =e xo tLegedy ode oxetad bits asta a bow vant os { 





i * eveg fecelalemoy fed? ponadeduw mt bagetin LL2¢ wrt 
i eOGOE4 galdepetane tebie stxeddiel sali os sidayaqy adeude arodtett oe 
| 6 0 deme ARGO D x0 éheoqat s Sek ae 38 wn OCTANE aeaTgaCe ost 4 
© eile beesobae grodicl ot 60 Bkne tests tmetdoaomosd etetas ; 
ed Seasons guidooke Larmaes oq any tal ok wosts bot anogen 
watt oolem OF Swoon os guitat t eaegua sid kot ose ‘owt 





fiat »0 @h dodisaqes os axto wake ont sate. bee ssc oqtaG, ae 
how dotds "io Qo geared inal a bedye tte i eS ie 


towel ans geedkell «to dat Be exivad ond desis acce 
Lek 10 bhnw te tauenun wis staergonqus of Sobwodet yt 
Jaws FPGA. .0 dha te weowhotdobal odd wo tage. 


o2e 


complainant then demanded of the bank, and it refused, the return 
ef esid “trust fund.” 

The bill prayed thet such “fund of $3,000.00" be declared 
a trust fund, that the bank be ordered to return the same with 
interest, and the Malbergs be removed ag truatees. The bank's 
anawer denied knowledge of the dealings between complainant and ites 
ece-defendsnts, and denied generally, and in most respecte specifically, 
the other allegstions ef the bill. 

Mone of the said severe] allegations of the vill is 
brought in question except the elaim thet the cheeks se deposited 
comatituted a “special trust fumd,” and the claim that the bank had 
knowledge amd notice thereof. Te think neither of these claims is 
eubstantiated by the evidence. The evidence aa to the former is 
that complainant desiring to avail himself ef an opportunity te buy 
real estate in Mekena, Illineis, brought to his attention by 0» Le 
Helberg, gave or eaused to be given to the latter said checks te be 
paid as ¢armest money to the seller in Mokena, and that to carry out 
the transaction 0. Le Halverg emdoxaed seid checks, deposited them 
to the eredit of the checking account of his som 0. Sarl in said bank. 
and in the latter's name drew = eheck thereon which wasn forwarded to 
Mokene and oretested fer nen-pryment, the bank having appropriated 
the eheeking account of 0. Earl to apply om an umpaid note it held 
against OG. Le Eslberg: In this traneeetion Oo L» Halberg was 
Clearly the agent of complaimant to preeure the contract oF deed. 

Of course, the act involved reposing conficenee or truest in Halberg, 
and manifestly there wae no intention ty Halberg to abuce it in the 
means he employed te carry out hie agency. But as said in bo ve 


Murphy, 22 Ill. 602, where a similar question was before the court, 
that the court hae jurisdiction im cases of etrdot trust there is no 
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doubt, “out it dees not therefore follow thet the court will ascume 
jurisdiction in every case where a mere confidemee has been reposed 
or a ¢recit ziven. The various affaires ef life im almest every act 
between individuals im trade arm commerce involve the reposing of 
confidence or trust in eseh other and yet it never has been supposed 
thet beeanuse such a confidence or trust in the integrity ef anether 
has been extended or abused, that therefore a court of equity would 
im ol] euch onsee aseume jurisdietien.” There it was held in effect 
that money delivered te a person to pay debts, which he converts te 
his own us¢, does not enable the heirs of the party who reposed con- 
fidence, te comvert it inte a trust fund» The some doctrine is exe 
pressed im Taylor v+ Turner, G7 111+ 296; Uhipherd v» Furness, 153 
Tlls 590, and Weer v. Gemd, 88 Tll. 490. The relationship upon 
whieh the question arose in those eases wan deemed one of agency, 
and while it wac sald a confidence and trust was imposed te a greater 
or lese extent in such traneactions they have never been regarded 
by courte aan falling within any recognized class of trusts and that 
equity will not acswee jurisdiction te extablish trusts in every 
case where tonfidenee has been reposed or oredit given. Wpen the 
feetese stated the relationship here between complaimant ami O. Ls 
Helberg was that of principsl and agent and not of trustee and 
Segtul oui trust. The facts do net conetitute a speciai trust, 

as they would if the deposit had been apecifically made in the 
defendant bank fer the use of complainant, Cases cited by 

appellant are of thet characters The deposit wos iu form and 
character a checking deposit to the erecit of ©. Karl Halberg, and 
whatever right, if any, ¢defendent bad to appropriate his account 

fer the estisfaction of an iniebtedness againet his father the 
bank's action in thet reapect conferred no right against it in be- 
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half eof appellant. He had mo right te complain if 4t wae net a 
trust funds Seing a general deposit it was commingled with 

the fumds of the bank and became a part ef ite general funds 

and erented such Liability te repay the same os ie established by 
the custom and usages of the business. (Yeodhouse ve Crandall, 

197 Ill. 1045 Wetherell v. O'Brien, 140 Ills 146) Mutual Accident 
Agane ve_Jeeebe, 141 Ill. 261.) 

Nor without netice to the bank of the relationship between 
complainant and O. Le Helberg or the purpose of the deposit was 
there any privity of contract between complainant and the bank, and 
hence no basis for the aetion against it. (Lrevers National Sank 
vs O'Hare, 119 Ille 646.) 





But im our opinion the evidenee clearly establishes that 
there was no such netices The bank records and other proof tend 
mest er t@ show thet the bamk closed out the checking account 
of 0. Ly Malberg before Saturday noon, Janmuery 9, 1926, by applying 
the same on the imdebtedness af Osear i. Halberg, and thet it ree 
ceived mo notice of the transnetion between complainant and O- i. 
Halberg before 7 otelock that evening. “ithout such notice an 
essential element of the ecuse of action in lacking. <A somewhat 
similar eave is Silley ve Crocker-‘ovlverth Rational Sank, 14 Cale 
$08, 75 Paee 10G- There one Ferry had a general deposit account 
with the bank im the mame of 40 Be Perry Gempany. ‘ometime later 
he took in a partmer and conducted the businees under that name, 
but without the knowledge of the tank which appropriated the account 
ou his personal indebtedness. The decision was based solely on the 
ground that the bank had no notice of the partmership. Im 7 Ge Top 
Pe 659, the rule ia stated as follewat "It is usvally considered, 
however, that where the bank has no notice thet funds deposited 
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are held by the depositor in trust it may apply such deposit te 
the depoesiter's debt without becoming liable to the beneficial 
owner »“ Queting from the same in ar ve [am Remon Valley 
Bank, (Califormia), 13 Ae Le fe 3235 the court aaid: “The point 
ie 2o@ well established by authority, both in this “tate snc elise 
where thet se deem it ummccessary to discuss it on principle,.* 
Aina veferring to some casep to the contrary the ecurt said: "We 
are not dispesed to fellow these eases im view of the thereuchly 
established rule to the contrarye" In an exhaustive nete te the 
Avnold ease in 13 Ao Le Ke it ie stated that the principle so 
enunciated is in accordanee with the decided weight of authority, 
and we think it is in accordance with the general line ef decisions 
in thie States 

We think the evidence had no legitimate tendency te eae 
tablish sueh a especial trust or a trust of which eawity will take 
 eognisance, therefore the bill was properly dismissed for want of 
eguity. 
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S@amlan and Gridley, Jve, coneure 
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Me. PRASIDING TUSTICON Banwes 
DELIVERED THY OPINION OF THE COURT. 


This case was consolidated fer hearing with ease 
No» 33370, People v. Potten, and presents the same state of 
facts ani invelves the same question as that desided in our 
Opiuion thie duy filed in the case of People v. Patten, gupras 
Memely. whether the Kater Yenicle Act requires a Lisense fee to 
be paid for the use of “semi-treilera® on the public highways. 
Yor the reaseme etated in our #244 opinion the Judmaent ef 
conviction hereim will be aff irmede 
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)} COURT OF CHICAGO, 


PAUL Aw PISCHERs 
Plaintiff in Nrrear. 
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Mie PRESIDING JUSTICE BARNES 
LELIVERED THR OPINION OF THE COURT, 


This ¢caae was consolideted fer hesrimg with ease 
Hoe 33570, Paople ve Patten, and presente the same state of 
facts and invelves the same queation as that decided im our 
opinion thie day filed in the ease of People v. Patten, pupres 
mawely, whether the Motor Vehicle Act recuires a license fee 
to be paid for the use of *semi-tradlere” om the public highways. 
¥or the reasons stated im our said opinion the judyment of 


conviction herein will be affirmed. 
AFPIRMGD « 


Seanlan and Gridley, JJoe, econcure 
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MR. PNESIDING JUSTICE BAnNES 
DELIVERED TEE OPINION OF THE COURT. 


Thie Onee was consolidated fer hearing with ease 
Noe S4570, People vs Patten, and presente the come atate of 
facts end involves the same qu¢stion ase that decided in our 
opinion thie day filed in the case ef People vs Pattbeny supra, 
namely, whether the Keter Vehicle Set requires & license fee 
to be paid for the use of “semi-trailere* om the public highways. 
Por the rensones stated in our said opinion the judgment of 


conviction herein will be affirmed, 
APP IPMUD 


feemlan and Gridley, JJ, coneure 
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MR. PERSIDING JUSTICE BARNS 
DELIVERED THE OPINION OF THE COURT. 


Thia ease was consolidated for hearing with anoe 
Boe 33570, People vs Patten, and presents the same state of 
fecte and involves the same question as that gecided in our 


opinion this day filed in the esse of People v. Patten, supra, 


manely, whether the Metor Vehicle Act requires a license feo te 


be paid for the use of “semi-tratlera” on the public hichvays. 
\ For the reasons stated in our said opinion the judgment ef 
conviction herein will be affirmed, 
APY IRMED » 


Seanlan and Gridley, JJ., eoncurs 
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MRe PRESIDING JUSTICE BANWEa 
DELIVERED THE OPINION OF THE COURT, 


Plaintiff, alleging she weu a licenacd real estate 
broker and that she sold a pureel of real estate for defendant, 
sued for a commiseion ef 3 per cent on the purchase price, 
amounting to $585 and obtained judgment therefor on a trial had 
before the court without a jury. Defendant in her affidavit 
of merits denies thet plaintiff was a licemsed real catate broker 
amd that she seld the property mentiemed for defendamt and that 
she is entitled to 4 per cont commission on the purehase prices 
befendent further elleges that she is not indebted to plaintiff 
im any eum but thet plaintirf ia indebted to her, after allowing 
plaintiff all just eredite, deductions and set-offa. Che does 
not, however, plead a set-off nor make a showing of the right to 
ene. The elaim of set-off is predicated om an unpaid balance of 
& promissory note from plaintiff to defendamt’a order, It appeared, 
howeyer, that o judgment had been taken om the promissory note 
in the mame of defendant's attorney to whom it wos endorsed» Henee 
the balance due thereon, having been merged into a judgment in his 

favor, could net be the subject of a sateoff for defendante 
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Defendant déé not testifye The only testimony in her 
behalf wee thet given by her atterney. Hig testimony was to the 
effect that plaintiff had told him that there was a eopartnership 
arrangement between plaintiff and defendomt whereby each “wae 
entitled to 1/2 ef the comiesion (ef 4 per cent), no difference 
whieh ene of them sold the property:-* it was admitted that plain- 
tiff gold the property in question for defendant and that the 
commission at 3 per cent would be £585, Defendant's attorney 
offered to prove that after judgment wus taken on the note referred 
to plaintiff sought te vacate the same upon hor aflidayit stating 
that she “agreed at that time (when the sale was made) that she 
would settle the commission claim upon the rate of 1-1/2 per cent 
or $292.56, eald aum to be applied upon the note.” The proof was 
properly rejected on the ground thet it merely tended to show an 
offer of a compromise. And if made it does net appear to have 
been accepted. Plaintiff demied the portnership arrangement with 
defendant and an agreement fer only one-half of the regular 
coumission on such salee 

But pleintiff testified that the purchiser ef the 
property gave her a $100 deposit and that she ao informed defendant, 
ami defendent’s attorney testified that she never turned it over 
te defondant. His testimony wae not objected to nor denled, nor was 
there preef to the contrarye Defendant, therefore, was entitled 
te recoup $100 from the amount of the coswiscion sued for in the 
tranesne tion. 

Plaintiff, ever defendent's objection, offered in evi- 
denee a certified copy of the city’s recerd granting her a broker's 
Yreal estate license. The license iteelf was the best evidenees 
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She testified, however, without objection, that che had been 
® licensed broker for several years, and om crose-cxamination 
stated that she took out her license at defendant's address 
because ahe had an office there. The crogs-examination assumed 
thet she had such license and no attempt woa made to prove the 
contrarye “e think there was prima fecile proof that she was 
@ licensed broker. 

Accordingly the judgment ie reversed and Judgment 
entered here against defondunt for (485 with a finding of facte 

REVERS) PITH PIMDING OF FACT AND JUDGMUWY HEHE, 


Stamlen and Gridley, JJe», coneure 
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FINDING OF FACT, 


We find thot appellee received £100 on the real 
@state transaction upon which she wued fer comelssions and 
never paid over the seme to appellant, and, therefore, 


that appellant is entitled te recoup the eamee 
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APPEAL FROM SUPERIOR 


SOURT, COOK COUNTY. 





STEGE PARK RIDGE CAUMDRY, 
Inoue, 
AppeLlante 
UR PRESIDING JUSTICE BARNES 
DELIVERED THE OPINION OF THE COURT. 


This appeal is from a deoree of foreclesure of a 
mechanic's lien in favor of complainant es a subcontracters 
The issuee presented arise upon an intervening petition by 
appellant which became owner of the premises involved after 
commencement of the suit. The owners at the time of the 
transaction on which the claim for a licn is besed were Gustave 
Stege and his wife. Gaid Stege is president of the intervening 


petitioners 
The material facts set forth in the bill of complaint 


as amended were found im the deeree to be fully established by 
the proofs, and they are largely confirmed by the testimony of 


gaid Stegee ; 
The negotiations for the erection of » building om the 


premicea in question were haé with anid Steges The building 
plane prepsred by the architects were for a laundry puilding and 
provided for two 5000-gellon tanks of certain dimensions to be 
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»2e 
supported om the roof of the building by menne of certain tank 


beame, all forming a part of the building eapecially designed for 
iaumiry purposese 

Stege's own testimony ia to the effect thet an arrangement 
was made between him ond um agent of the vavid Jones Company of 
Ste Louis for the delivery and erection of the tanks. Theat company 
made a contract with complainant, the Eagle Tank Company, fer the 
some. They were delivered at the building in separate porte, hauled 
up on the reef and agsembled and placed in pesition by the latter 
company. ‘Stege knew they were delivered and erected there by come 
plainant. they were set on iron beams “bolted in,” and “on brick 
cemented in,* connected with water pipes leading imte the bullding 
from the city mains and to the washing machines and hot water heater, 
and when installed furnished the only water used in the building 
for the laundry, and were specially suitable and edapted for that 
purpose. The pipes were sonnected with ench tank by means of a 
metal flange inserted im ites bettom by a plumber, ami were threaded 
ané serewed into the flangese 

Complainant furnished the material and lsbor for the 
erection of the tanks pursuant te a contract with the David Jones 
Companys Stege firat placed an order with the latter company for 
the tanks on Auguat 23, 1926, end other material, specifying the 
price ef exch item, including that of the tanks at 2750. Om the 
game day notes were given for the ageregate amount of the order 
and secured by a chattel mortgage on the waterials covered by the 
order. In Kovember, 1926, complainant received an order from 
the David Jones Company tor the tanks in question which merely 
called fer the ehipment of the tanks. Complainant regarded the same 
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as callimy for the tanks “to be shipped knocked down only.” Being 
informed by the agent of the Jones Company te the contrary, who 
gave verbal euthority to erect the tanks, whieh wae subsequently 
confirmed by letter, complainant delivered the tanks, ané on December 
18, 1988, completed the erection work. January 21, 1927, complainant, 
im compliance with law, gave metiee of its lien te Stege and wife 
for 0771.56, im which it notified them of furnishing the laber and 
materials for the tenks under contract with the Lavid Jones Company, 
The tamke are still in the building and eennected «ith the water 
pipes as aforesaid. | 

From these uncontreverted facts we think there can be ne 
doubt thet the tanks ee constructed ané connected with the water 
main and laundry machinery in the building are a pert of the fixtures, 
apoerstus and machinery of the Laundry amd as sueh attached te the 
realty, and, under the suthoritides, are subject to the Mechanie's 


Lien Aete (Feh 








on) Yorks, 237 Ill» Appe 246, 2566) 
That the eoentract was portly eral anc partly written is 





imeaterial so far as the righte ef a Lien under the set is coneerned 
ber Coes 134 IL1+ Apps 173» 280), and the 
contract heaving been mde with Stege, the husband, ome of the 





joint owners of the promises, wider section 3 of the .et it was 
binding on his wifes 

"@ gammet agree with the contention that the relations 
of Stege with the Jones Compemy do not come under scution 1 of th 
Aets The contract comes within ite avepe ac one to “furnish 


material, fixtures, apparatus and muchinery,” and the Lavid Jones 
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Company maic a contract with otege, accorcing to his owm tewtimeny, 
te eet up anc erect the tanks, and es that company let out the job 
to complainant which aupplied the material, constructed the tonks 
and erected them «se aforesaid, complainant was clearly a subeon- 
tracter as dvfined by the Acke 

The owners received mo statement from the contractor 
as is required by the Act, and it is contended thet because the 
David Jones Company wae a manufacturer and dilatributer ef leundry 
amé dry cleaning machinery and supplies it was a merchant ard 
denler in materiale only end go under section 5 of the Act wae 
relieved from giving the owner or hie agent, etes, the stat ewent 
therein required. “Sut eeetion 8 ia net eppliesble to the enses it 
appearing osid cempany mot only agreed to furnish the tenke but 
te @rect theme But a like prevision in 4 former stetute wan held 


mot to apply to a subcontractor. (Stemdard Redigtor Coe ve Pox, 





G5 Illes Appe 349, S920) 

the peint 46 alee made that the property wax not deseribdd 
er lecated by contracts amd that the lien muct fail for that reosome 
The property “as “eorreetiy deucribed in the notice or elaim for 
lien and in the uncontradicted aliegotione ¢f the pleadings, which 
are eiatained by the evidence,” and all partics interested under- 
eteod what Lete were meant and what materiale were to be furnisheds 
Usder euch clreumeatances it hae been held thet"the failure of a 
contract to particularly describe the lets upon which a building is 
to be erected will mot defeat a mechanic's lien. (Bagtrup v- 
Prentergsst, 179 111. 855-)* . 

Ii is ergueéd that becsuse the Cewid Jones Company took 

® mortgage om ali the articles it centracted to sell te Stege it 
took additional security end as a contractor could mot maintain a 
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mechanic's lien and, therefore, the subcemtroctor cawld not. It 

ig enough to say that seetion 1 of the ef now provides that the 
teking of additional security will not be = wetver of any right 

ef lien under the Act “wmleas mate a waiver by express sareenent 

of the parties." There was no such agreement in thin case nor any 
thing thot can be construed as having the legal effects to cut off 
the right of lien by the subcontractor under the provisions of 
section 21 of the Agt. 

It i@ urged that the amended Dill secka te resever the 
reasonable value of the moterials and labor and thot as there was 
avwritten contract therefor with the contracter at the apecified 
price of $750, recovery cannot be hed on Guantum moruit. It wag 
agreed that if a recevery cauld be had under the bill om a 
quentun meyuit the awount ef (771056 ag the amount of isbor and 
material furnished by the subcontractor would not be questioned» 
and the lian was given for tht amount and interest. 

It appears that the contractor has been paid witheut 
requiring a statement of the emounte owing subcontracters and 
material men “in violation of the rights and interests of the 
persons intended to be benefited by this set." Henee we think the 
amount for which the lien was given, expecially in view of such 
agreement with regard therete, wae praperly allowed under section 
Zi of the Acts 

The ceeree is affirmed. 

AUT TRMGD» 
Seanlen and Gridley, JJ+, comeure 
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APPEAL PROM SUPERIOR COURT, 
COOK GOURTY 


CHARLES He STEAN, 
Appellant e ) 


WRe JUSTICE GRIDLEY DELIVENED THR OPINION OF THE COURT. 


This ig an eppenl froma judgment agains: defendant for 
$1,000, following the verdiet of a jury upon ea second trial and 
entered by the superior court of Cook eounty on December 1, 1988, 
in am action for damages for malie¢iona prosecubion. 

The action was commenced on July 290, 1025. Plaintiff's 
amended declarations filed March 1p 19ST, conesiate<c of two countas 
Defendant's demurrer to the second count was suetsined and the onae 
was tried upon the first count and defendant's plea ef the general 
issue thereto. | 

in said fireat count plaintiff alleged that on December 
Re 1924, defendant, maliciously intending to injure plaintiff in 
hie good nome, oredit, ete», aypeared before Joseph Ys jichulman, 
ome of the judges of the municipal court of Chicace, and "falsely 
ané maliciougly, and without amy reasonable or probable cause what~ 
eoever, cherged plaintiff with heving felomiously and maliciously 
injured ond defaced a vertain building then and there owned by one 
Eether Stern, * * without having the consent of seid Kether Stern, 
and thet the damages them and there done to sold builcing exceeded 


$30, to-wit, $6003" that upon euch charge defendant, feleely and 
malicdously, ¢te.+, caused and procured said Judge “chulman "te 
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decree that a warrant be issued for the apprehending ani taking 
of plaintiff” and bringing him before said judge “to be dealt with 
according to law for the supposed offensez” that afterwards, on 
December 295 1024, defendant, by virtue of said warrant, wrone! wliy 
and unjustly and without any reosenable or probable cause, caused 
plaintiff te be arrested and imprisened, and “kept in prieon for the 
apace of eight (8) houre * * until he wes able te secure bonda, for 
which he expended large sums of momey;” that afterwards, on or about 
May 1, 1925, defendant “eouced plaintiff te appesr* before Judge 
‘ilidem N. Gemmiil, ome of the judges of the superior court of Cook 
county and then sitting in the eriminal court of anid county, “te 
be exemined befere anid judge touching said suppesed offenses" that 
saig/dtemdid “having heard and considered all that defendent could 
Bay or allege against plaintiff,” ete., thereupon "adjudged and 
determined that plaintiff wae not guilty ef said suppasedoffenae,* 
and then amd there discharge« himg that defendant has net further 
prosecuted his compiaint but haa abandoned the seme, and said 
prosecution is wholly emdedg and thet plaintiff, by reason of the 
premisen, wae otherwiae greatly injured, and wae compellec to amd 
aid expend large cums of money in retaining attorneys, hiring court 
reporters, and in preparing for his defense, etce 

On the trial the evidence disclosed in substance the 
following! Plaintiff, a native ef Greeoe, had for many yeare been 
engaged in business ac an insurance agent in Chicago, vesiding at 
2833 “eat Adame street. Defendant was an iron and stecl merehant 
in Chicago, conducting his business at 4850 South Califermia avenuée 
His mother, =sther Stern, owned the building and premises, known 


ax 516 “est Beosevelt road, Chicago, and he sanaged the building 


for her. Pricer to September, 1924, Louis Davlentis end christ 
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\poetales were temants of Bra. Stern and conducted a restaurant 

in the building. They seld the restaurant ond businese to one 
divert Hoffman whe took powseaeion and for a short time conducted 

the business. To secure part ef the purchase price Heffman gave 

te them a ehst tol mortgage on varioug enumerated ohatedde im the 
restaurant, including “one let of panels anxi cornicese” These 
panele were atisehed to the inside walle of the restaurant, were 
mace of wood with a mehegany finish, and were avcurely feoetened 

by veoden one-by-two atrips,nadled to the walls, ~ the panels being 
mailed to the strips. Hoffman's ten netea of F100 each were mene 
tioned in the mortgage, - the first maturing on or before September 
165 1924, and the others monthly thereafter. Im Octebers 1924, 
procecdinge were taken to foreclose the mortgage and Heffman cenaed 
rumiing the restouramt ond abandemec the premises. On October 15, 
1924, at the mortgege wnle, plaintiff veught 211 of the cha ttelse 
enumerated in the mortgage, including aoi¢ panclas Heffman gave 

or head given the key of the entranee coer of the reataurant to plaine- 
tiffe All of the chattels continued to remain in the restaurant 
until shortly after November 24, 1024. The October rent had been 
paid, but the November rent hel not. Herman Le FPlotnick, who was 
engaged in business next doer, bad been and wea acting ae defendant's 
agent in eollesting the monthly rent fer the restaurant. On the 
afternoon of November 24th (Monday), Louisa Constan, a denler in 
store fixtures, cte+e, having been given the key to the entrance 

door of the resteurant by pieintiff and having been instructed by 
him to remove all of the chattels including the panels, entered 

the rectaurent end was preceeding with a preparatory examination 
when Plotnick noticed him inside. In anever to Plotnick’s incuiries, 
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Conetam eald that he had entered by meena of the key, that plaine 
tiff had instructed him to remove al] of the chattele including 

the pamela, and that he wag sson going to do so. After Conatan 

had left, ?lotnmick by telephone informe: defendant of these happenings 
amd Constan's statements. Defendant imuediately consulted with 

his attorney, Lee D. Methiss, told him the substance of what 

Plotniek Bac aaid and the faete that the restaurant had been sub- 
leaged to Hoffman, thet Neffman had abandoned the premises and 

that the November rent head not been paid, ete» ethieae advised 
defendant to have the entranee coor to the restaurant seeurely 
fastened, ete. Acting upon this adviee defendant inatructed Slotnick 
to put on a new lock and securely fasten the door. This Plotnick 
did. He testified that he got “two eme-inch serex eyes and ao hook 
and put ome of these in the door janband one inside the door over 

the lock co they could mot open i4,° and alse atéached « padlock. 

On ‘ednesday morning, November 26th, Constan again come 

te the restaurant, eaw the new logk, ¢te-s» and went away. During 
the afternoon Conctean again came, accompanied by plaintiff end "some 
isborers with a truck.” “hen plaintiff walked towards the entranee 
SLotmiek tole him not to epen the decor, but plaintiff, having e 
wrench in his hands, started te pry off the hook and seres eyes and 
in so deine, secording to Pletnick's testimony, “ripped up the whole 
éeor jamb," and effeeted an entrance to the restaurant. The reupon 
Pletnick adwised defendant by telephone of these happenings, and 
shertly thereafter defendsnt accompanied by Hathies arrived om the 
acenee In the interim, acting under plaintiff's orders, the Laborérs 
had removed some of the chattels and had sise torn eff frem the walls 
of the restaurant some of the pencils, ¢ausing the breeking and the 
disfiguring ef the plaster, etes, on the walls. 4e to the entranee 
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door defermdant testified that “the door is _— ? feet high and 
there woe four or five feet of the freme offioor broken, from the 
tep all the way dowm, amd the ataples or screw eyes were pulled 
out of the door.” Muthias testified that “the door eili had been 
tern eff ond marke om the door shewed that come foree had been used, * 
Mathings then told Comatan (plaimiiff heaving departed) thot defendant 
did net onset to the removal of such chattels az were not attached 
to the buliding, but thet plaintiff hed no right to remeve, and should 
not remove, tht panele which were needled to the walle. cthortly theree 
after Constan and the laborers departed, and “athing advised defend- 
ant te employ a especial policeman to querd the premizes, and such a 
policeman wae employec and remained on duty over Thanksgiving day and 
watil early Friday uerning, Nevenmber 28tho 

‘bout 6930 e'cleck om the morning of November 26th, the 
laborers ageism esme with the truck and began moving away come of 
the remaining chattels. About thie time defendant, his brether, 
Baurice tern, amd Mothias arrived, as had previously plaintiff, hie 
atterney, Riehord Hill, levlantia, -postalos, Constan and othera. 
Plaimtiff was directing some laborers in tesring off certain panels 
from the walle and defendant complaimed te him about hin obtaining 
entrance to the restaurant by forcibly breaking the locks, door jamb, 
ete., and protested his action in injuring the walis of the restaurant 
by forcibly tearing off the pamela. “hereupon plaintiffs and others 
grabbed hold of defendant, and, as he testified, “bodily threw me out 
of the place on to the sidewalk,” and defendant received a slight ine 
jury to hie hamil. Plaintiff, Vavlantia and ‘pontelos all testified 
thet mone ef them laid hands upem defendant. Plaintiff amd the 
laborers continued to tesr off other panels, notwithstanding the 
further protests of defendunt end Msthiec, and defeniont telephoned 
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m police stetion and asked that policemen be sent. Thereupon 
Plaintiff, his atterney, Hill, amd defendant snd Yeathias, had a 
further converention, at which plaintiff and Hill contended 
‘thet plaintiff had a right to remove the panels from the walla 
am cefendant and Muthies eeontended to the contrary. Finally 
it was agreed (certain policemen having in the meantime arrived 
&hat the perties and their r «spective attorneys should co to the 
Maxeell street police stution and econmult one of the judges theres 
This they did, ané ome of the Judges wae advioed in hie chambers 
of the happeningae Defendant, acting under the advice of Bathing, 
asked thet a werrant tseue ageinst plaintiff for “malicious mis- 
ehief” for breaking open and damiging the entromee door of the 
yeetauramt and also demaging the walls of the restaurant, and plain- 
tiff's attorney, Hill, asked that a warrant iseue against defendant 
fer “disturbing the peace.* 

The judge refused to issue either warrant, saying that, 
Qe Plaintiff “lived im another police district,” he did not have 
jurisdiction te issue a warrant against him, and defendant wonilat 
have te go te the proper distriet. The judge, however, suggented 
thet plaintiff commence a civil action im replevin to determine the 
guention which party wes lawfully entitled to the possession of 
the panels. ebing upon thie suggestion plaintiff commenced a 
replevin action om the same dsy, November 26th, and replevicd"1 let 
of paneling measuring about 105 feet" and certain other onmuserated 
chattels, all ef the value of $300. Plaintiff testified that he 
received all of the replevied chattels, including ali panels, on 
the folloving dey, November 29tine 

om Tuesday, Lecember 2, 1924, before a hearimg was yhad in 
the replevin action, defendant, «cting upom the advice of Mathias, 
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“csemplaint for examination,” eh rging thot on Sovember 26th 
Gus CLhee had committed a criminal offense (stating it in language 
substantiolly se alieged in the first coumt of plaintifl's declaration 
abeve mentioned) and esked for the issuance of a warrant for Pihest 
arrest, ete. fhe printed form of the complaint was filied out in 
Methiag’ handwriting, éfter examining Stern (defenmiant) the court 
ordered that a warrent teeue and thet Pihoa’ bail be fixed at $1500. 
In aaid erder 1¢ is stated thet 1t sppeary to the court "that the 
effence of malicious mischief has been committed and there is probable 
cause for believing thot Gus Pihes is guilty ef eaid offense.” By 
virtue ef the worrent he was arrested about noom on Saturday, December 
6th, wae taken to the Dee Plaines ctyeet station and romatned there 
for two hours, when he was released on bali. A full heordmg on the 
complaint woe Rad on December 31, 1924, at which time defendant and 
hie brether tevtified ori plaintiff amd several witnesses for him gave 
testimony. At that hearing the testimony of plaimtiff and hie wite 
nese, Conatan, as to whieh of them had breken the lock and door of 

the restaurant» Wao contradicterys Constam teatified “he did mot 
break open the coor and lock, but that Pinos dide” Fihes teatified that 
thet these acts were done by Comstan. Judge ichulmem held Sihes 

ever to the grand jury and subsequently Yihea was imdicteds Ae guve 
vonds for his appearonse.s im the hecrimg ef the replevin enae 1% 
was adjudged that Pihes was entitled to the possession of the panels 
ané the other chattels repleviede Mo appeal was taken from that 
judgment. he indictwent im the cri@imval cave was returmed im the 
eriminal court of Cook county on February 19, 1925. [it wae érofted 

by the them State's “tterney of Cook county. It charged that “Gus 
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Pines * * on Bevember 23, 1924, in said county, felonmiously, we 
lawfully, willfully and mischievously, anc maliciously, did injure 
and deface a certain building there situcte, knows as Noe 516 
Reosevelt road, in the city of Chiesgo, then and there owned by 
tether Sterm, now deeensed, amd certain fixtures in anid building, 
to-wit, restaurant and store, by then and there removing divers 
pamele from the walle of ssid building “ * and diverse cornices, * # 
without then and there navimg the concent of said Eather ‘term, and 
that the damage then and there dene to suid building and fixtures 
exeecds the sum of $15, contrary to the etatute,” etes Om May 26, 
3925, Judge Cemmilil, ome of the judges of said criminal court, on 
Pikes’ motion, queehed the indictment and Pihea weedischerged, The e 
was mo trial on the merits of the imdictment. In our Criminal Code, 
under the heading “Malicious Kisehief” (Sahtii's State LOST, Chaps 
38, PRe BVL7-3), in the following seetions - 
®t, Houses) Sees 192. “howver wilfully and maliciously 
dexntroys, injuree or defacea any building or fixtures attached 
Ses gaciventiacy eat atte‘te tt ewe sive shen Ten Perse 
9 that where the damage dome in suchmeea doce mot execed 
® pundsbment shall be by fine not exeesdimg ©500, or by 
imprisomment in the county jail mot exceeding ome year, or both, 
in the diseretion of the court.* | 
After reviewing the evidence contained in the prenent 
transcript we are of the opinion that the verdict ia wanifextly 
ageinet the weight of the evidence on the «seential questions ef 
wamt of probable cause and of malice om the part ef defendant (stern) 
in instituting and prosceuting the criminal proceeding ac sbove dee 
tailed against plaintiff (Pinos), and that the judgnent appealed 
frem cannot etande balls 
Im Glenn ve Lawremee, 240 121>/587, 1¢ is said: “If 
malice and want of probable cause de net concur the action camot be 


maintained, and it was fer the plsimtiff te show that there was not 
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provable esuse nor reasonable ground for the prosecutions” (iting 
legac, ve Brookta, 25 Tlle 575, 576+) Im Melirey ve Catholic Press 
Cgos 264 Tlie 290, 294, it is sandds “The existence of malice did 
not tend to prove a want of probeble cause, fer although malice may 
be inferred from a want of probable onuse, the sbeence of probable 
cause cannot be inferred from malice.“ (Citing Brown v+ Smiths 83 
Thle 291) 293.) This heldimg in the EeBlrey onse ia appreved in the 
Lowrenee cases suprae In Harpham ve Whitney, 77 Ill. 32, 42, the 
term “probable cause” im defined “as guch a state of facta, in the 
‘mind of the prosecutor, aa would lead a man of ordinary caution and 
prudence to believe, or entertain an honest and otronc suspicion 

that the persen arreeted ia cullty. * * It dows not depend on the 
setual state ef the case im point of fact, iat upen the henest and 
rensonable belief of the party commencing the proapectien.” ‘Sub- 
etantially the same cefindtions of the term are contained in subse- 
quent cases deeided by our Supreme Court, including the Lowrense 
Case, supra. “@ think thet the evidence in the present case discloses 
that cefendent had reasonable greunds fer the belief that plaintiff 
(Pikos) was guilty of the erimime] offense mentioned im the statube 
above quoted, in that Pihee had eilfwlly and maliciously injured end 
defaced the building im question. “hen om the morning ef Yovember 26, 
1924, he arrived in frenmt of the rectaurant in said building an¢ found 
the deor wecurely fastemed and pedlocked, he nevertheless, by means of 
a wremeh, fercibly and uwnle«sfully effected an entranee inte the . 
restaurant, over the vigorous proteate of defendant's agent, Yletnick, 
and in e¢ doing broke lecks and ether fastenings and ripped off por- 
tions of the deer joxzband injured anid defared the bullding. Cubse~ 
quently on the sme day, ever the objectione ef defendant and > thing, 
he caused some men employed by him to forcibly rip eff from the welies 


of the restaurant certain panels and thereby further injured ond 
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defaced the buildings 

Amd we think that the judgment cannet be sustained for 
another reason. It elearly appears from the evicenoe thet 
defendant, in inatituting and proseouting the criminal proceeding 
againet Fiheows, at all times relied and acted upon the advice of 
hig attorney, Mathins, who was agqunintedc with all ef the essential 
facts, and whe was a reputable loewyelh of high ateandimg at the 
Chiecgo bare In Glemm ve Lawrence, 280 Tile 581, 580, it is endds 
"The prosecutor may aet upon the Judgment of reputable counsel, and 
if he makes a full, fair and truthful ctatement of the facts within 
his knowledge and such counsel sdviees him that there is probable 
gause for a criminal proscocution, such advieow constitutes a 
complete and abgolute defense.” (Citing Sicker v» Hotchkias, 62 
TLL. 107,» 1M, amd Amdervgn v. Friemi, 71 Tile 475_ 479.) 

The judgment of the superior court is reversed and the 


cause remanded» 
BEVERSED ABD REMANDED» 


Bernes, Po J+, and Geanmlan, Js, conoure 
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MN, JUSTIOR GRIDLEY DELIVERED THE CPIRION GF THE COUWAT 


In an action fer damages Ter personal injuries sue- 
tained by plaintiff late in the afternoon of Getaber 2, 1927, 
while she wae slighting from a southbound etreet cay at the inter 
section ef South State and 826th atreetea, Chicage, there was a trisl 
berore a jury in Oetober, 19234, resulting in a verdict and judsment 
in her favor for $2600, and defendants appealed. 

Plaintiff's declaration coneloted of two counts, in 
each of whieh are averments that on the afternoon mantioned she, 
a Passenger on ome of defendante’ cars which was stasding at the 
intersection mentioned, wae aitemptiing in the exercise of all due 
care to alight from the gar, of which fact the defendants by thelr 
servants had or should have had xnowledge. In the tiret count 1% 
is charged that defendants by their servants "did then and there 
negligently and carelessly operate aid contre) eaid street csr, 
thereby causing »ialntiff to be vielentiy thrown to the ground” 
and injured, ete, In the seeond count it is charged that defenctantes 
by their servante "did negligently and carelessly etart er cause to 
atart the street car, to-wit, suddenly and eltihout warning,” whereby 
plaintiff wae injured, ete. Defendante pleaded the general issue. 

Piaintiff, en unmarried women 0! about 48 years of age, 
was employed in domestic service in a nertiweat part of the city, 
earning $9 per week, When the accident occurred she was on her way 
to her home, whieh eae on South Dearborn street, hear 20th street. 


ALi witnesses agree that the car came to a atop at the regular 
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stopping place just north of th street, that several passengers 
ineluding plaintiff oreceeded te alight, that the conduster of the 
ear wae atanding at the regular slsce provided for condustors on 
the rear wlatform inside of on iren rail, and that plaintirr as she 
wag in the act of alighting, fell from the step to the ground, wage 
picked up, carried to the gidewalk and placed in a chair. She gue- 
tained a Colles fracture in the left forearm and reecived a severe 
shock and ecme bruirees. 

On the sole ieaue ef fact, bearing uven the question 
ef 4efendants' iifebility, vis., whether claintiff's fall and inju- 
wiles were negligently caused by the sudden and preasture starting 
of the ear, the evidence was conflicting. PlaintiiY end twe wit- 
nesees for her testified that the car suddenly atarted ae she was 
alighting, and seven witnesses fer defendants testified that the 
ear did not move at all after it came to a stop at the ercssing 
an@ while she and others were slighting. Plaintiff's twe witnesses 
were bra, Martenes and bre, O'Connor. At the time of the trial and 
for several nentag/thesate, ake, irs. bartener and a Bre. Blevins 
were living together at 29450 Scuth Dearborn atreet. re, Kartenes 
testified that juat before the car came te a atop she and kre, 
Bievine were standing at the *weet eorner of 29th and State;* that 
re, Blevins was intending to board the oar; and thet after the car 
had stopped and just as plaintiff was getting off "the car jerked 
and etarted” «= ccing about six feet. Kra. Blevins was not called 
ee a witness. ra. O'Connor teatified that she and a child of about 
3 years of age were standing "on the northwest sorner”® near to where 
the ear etenped; that, s9 plaintiff had her hand on the red and went 
to atep down “the car made a gtart and she fell;" that the car moved 
“shout aix inches, ** Just a little piece;* and that "Mre- Martenes 
ceme there after we had pleked thea lad4y up and sit her in a chair." 


Plaintiff testified: “The car stopped, ali right, and, just aa ft 
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stepped down and went to bring the other foot down, the ear eturtel 
before I eould gat off; «* I fell; I 4idn't know anything else;+* 
i was holding the red and the car started; i4 Just jerked like. * . 

Three of defendsntea' wltinesees were the égonducter and 
motorman of the ear and the motorman of another car whieh rollowed 
and hed stepped about 15 feet frem the rear of the car in question. 
Another witness wae a passenger standing by a windew on the front 
platform of said follewing car. Another witness, Cherles Smith, 
head porter for two yeare at the Olympic Club, Cleere, living at 
2828 South State street, and a paacengery om the car in guestion, 
was juet behind plaintiff ae she was slighting. Another witness was 
Hobart A. Taylor, a city poliees officer, who with a companion was 
seated in a *poliee flivwer,* a two-¢ented automobile, which had 
stopped te the weet of the tracka and fmucdiately north of the place 
where the passengers were alighting. Another witness was Albart 
Guines, preprietor of a soft drink parler ant elgar store. He was 

sitting in a chair on the sidewalk in front ef hie atore on the west 
side of State street, aheut even with the rear platform of the car 
in question, after it had stepped. All observed the accident ( exeast 
the motorman of the oar in question) and all testified that) the car 
#14 not move at all after 1% had stopped to let off pagsengere and 
until eevere) minutes after the agoldent hagepened. 

Willian Lawler, the conductor, testificd that after the 
ear had stopeed he was standing on the renr platform leeking toward 
the street; that an pleintiif was slighting she in some manner 
trinned and fell to the ground with her fage te the weet; that he 
Hot off the oar, picked her wp and asateted her to a chair which wae 
on the sidewalk: and that os she ley there in the street and belrore 
he nicked her up "she was about two feet weet of the rear etep.* 


Charles Smith testified: “In getting eff I was behind her.*** She 


was getting off ** and somehow or other she slipped eon something 
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and fell. ** ‘the car remained standing still 021 the time." Koebert 
A. Taylor, the police cificer in the sutemoblle, teatified: "Ye had 
b@en following this car and when it came to 29th street it stensed 
and we stopeed behind it. We were on the right cide of the street, ** 
We were four or five feet from the ear, ~ vary clogs ta the rear. ** 
Miae Williane was in the act af falling when I saw her, At that 
time the ear stood still. ** From the time it cane to a ston it ree 
mained standing siti? sae estes’. Gaines testified: "I saw the 
Lady fall. i was locking rianut at her when ane Fell from the car, 
When she fell the car wae stacding «till.** When I firat noticed 
her ahe was falling off the car. ** € don't know what she stepped 
en; I wasn't that close to ner.**« I had a chair out there. Every 
evening 1 sit out there. I have been in business there eiyat years." 

in view of ali the evidence, we are of the opinion that 
there is substantial merit in the main contention of defendants’ 
eouneel that, on the iesue of defendants! neglizvence ae charged in 
the declaration, the verdict le against the manifest weight of the 
evidence, requiring that the Judgment be reversed and a new trial 
hed, 

thie helding renders unnecessary any digeursion in dew 
tail of counsels! further contentions (a) that the court erred in - 
giving te the jury pleintiffy's inetruetion Ho. 1; (b) in allewing 
in evidenes certain testimeny of plaintiff's expert witness, Deeter 
fark (or Park), as to the probable permanmey of the injury te 
Plaintiff's arm; and (e) that the verdict le excessive. We may, 
however, easy that we think that the portions of said phyeician's 
teatimony compiained ef were toc speculative to warrant aduiselon 

gaye City Ry. Go., 259 113. Bp Bl-2; 

Go., 272 id. 71, 76.) In the Kimbrough 


in evidence. (Gee, Lyon 






ease it ia said: “Here surmise or conjecture cannot be regarded as 
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preof of an existing faat or of a future condition that will re. 
sult. “xpert witnesses can only teatify or give thelr opinion ae 
to future consequences that are shown to be reasonably certain to 
follow. * 

For the reasenge indicated the Judgment of the 
superior court is reversed and the cause renandad, 


REVERSSD ARD REMARDED, 


Barnes, ?. J., amd Seanlan, J., oonmeur. 
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GQLERVIEY STATE BANE, 
& corpers tion, 
appellees 


Mi. JUSTICE GRIDLEY DELIVERED THE OPINION oF THE count, 


Om April 16, 1926, pleintiffs, as co-partners doing 
business as the Glenview Plumbing & Heating Coe, commenced au 
aetion in trespass on the cave agaimet the cefendant bank. In 
the declaration, consisting of one count, it is averred that 
defendont, “wrongfully, maliciously and falsely intending to 
injure ane destroy the good name, reputation and erecit of 
Plaintiffs in their oaid trade and business,” om April 3, 1926, 
and for several days thereafter, “falsely, freudulently and 
maliciously endereacd™ on certain of plaintiffet checks whieh they 
had drawn upon it and which were made payeble to third parties, 
"the worda tAgett Garnieheed,' and returned eoicd checks without 
payment to the several pexties who had presented them for solieotion,” 
whereby plaintiffs were greatly damaged, ete. To the d ecleration 
defendant filed a plea of the general issue. in Janumry, 1929, 
by agreement of the parties, a jury woe waiwed ond the ceuse sib- 
mitted to the court upon certain statements, made by reapective 
attorneys of the parties, and upon certain documentary evidence 
introduced. The court found the defendent not guilty and entered 
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judgment upon the finding ageinst plaintiffa for cests and this 
appeal followed. 

Upon the trisl pleintiffs' attormey stated in substance 
that plaintiffs were and had been fer severe] year co-partners 
under the firm neme of Glenview Plumbing / Hesting Coos that in 
1925, George Ke Fiske (one of the plaintiffs) also was interested 
im and a director ef the  dyance Manufacturing Ces, a corporation; 
that aaid corperation berrewed £10,000 from the Uilwaukee “estern 
Stete Bank, giving to thet bank ite note, which wae guaranteed by 
sale Fiske and others} that the note was not paid ot maturity, that 
subsequently the Milwaukee Yestern Bamk commenced a garnishmenk suit 
in the Cireult court of Cook county, He» Bel3O,223, and entitled 
“deorge Ke Fiske, for use of Milwaukee ‘estern “tate Sank v. 
Glenview State Sank,” and caused a writ of garnistment to be served 
upon the Glenview Bank on April 5, 19263 that for several years prior 
thereto the plaintiff ce-partnership hed had a bank account with the 
Glenview Sankg that on April 3») 1926, when eaid gorniabment writ was 
served, the plaintiff co-pertnership had om deposit in the bank to 
the erecit of the coepartmership "several hundred dellarey* that at 
this time the plaintiff ce-partnership was indebted to the Glenview 
Benk on a demand note, dated Yebruary 1, 1926, in a awn considerably 
in excess of sade deposit; that immediately upon the service of the 
@ormishwent «rit the Glenview Bank appropriated and applied sadd 
deposit to the inccbtedmess due te it from the plaintiff co-partner- 
ship upon the cemand note, “leaving « balanee still unpaid on the 
motes" thot thereafter fifteen (15) checks of the plaintiff eb-partnere 
ship, all drawn om the Glenview Bank and payeble te various par tiles, 


were presented for poyment at said bank, and payment was refused, 
and in each instance the bank ecnused to be written in pencil sectoss 
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the face of each cheek the words “Aec't Garnisheed," and the checks 
were returned unpaid. These checks were offered in evidence by 
plaintiffs and admitted, as were alee five letters from some of the 
puyees thereof addressed to plaintiffs, advising them of the return 
of the checks and requesting other remittanees. Plaintiffs’ attorney 
then stated that aa a result of said checke being returned unpaid by 
the defeminnt tank, and so marked in pencil, “damage ensued to plsin- 
tiffs to the extent of veveral theueand dollars." No proof what- 
ever as to the nature and extent of the claimed domages was offered 
by plaintiffs, beyone said statement that “damage ensued," etes 
During the making of a supplemental statement by the 
attorney for the defendant bank the comand note of the plaintiff 
co-partnership was offered end received in evidenee without objections. 
It is dated “Glenview, TLle Febo 1, 1926" and cigned “Glenview “lumbing 
& Heatimg Coe, voy Geo Ke. Fiske.* It states thet “On demand next 
after date I, we, or either of us, jointly and severally as principals, 
promise to pay te the order of the Glenview State Hank, Gienview, 
Illinois, Twenty-Twe Hundred ($2200) dollars, for velue received, 
payable at the Glenview State Bank, * * with interest from maturity 
at the rate of eight per cent per annum, with all ceats of collection, 
including ten per cent attorney's feeae bove the signeture are also 


the printed werdss 


“smd each of us, whether maker or endorser, * * further 
9 protest, and notice of cemand, protest and non~ 


payment » 
Said bank is Pera expresaly authorized to retain any 
general or speciel deposit, collateral, real or personel security, 


or the proceeds thereof, belonging ‘to cither of us, now or here- 
after in the possession of 14 during the time this note remains 
unpaid, and before or after maturity hereof may apply the same to 
this or any other debs or liabilities ef either ef us to said 
bank, due or to become due.® 


Om the back of the note are certain endorsements of payments 


- one of them being "4-4-1926, 1636.08" ond showing “Selance due on 
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princips2 - (1263-926" 

Defendant's attomey, supplementing the stotement of 
Plaintiffs’ attorney ae abeve, stated that on spril 3, 1926, and 
prior thereto the defendant bank was a erediter of the plaintirg 
copartnership, as evidemeed by said demané mote, in exeese of the 
anount of the deposit to the eredit of soddeoepertnershipgs that the 
bank, imaccistely upon receiving netice of the gurnichment and “in 
nenercomee with the terme of seid note,” applied the funds om 
ceposit in the bank towurds ite payments that for several yeors 
prior to this time the business dealings between the bank and the 
plaintiff se-partnership hud, as to the latter, been carried on by 
George Kk. Fiske, who wes in ¢eharge of the latter’s office and 
business and wae the active financial man; thot the Villege ef 
Glenview is ea suburb of Chieage of approximately 19600 people at that 
time3tint the defendant bank then employec two men - a cushier and 
an aselistant cashier ~- and no others in ite business? thet seid 18 
cheeks, introduced in evidence, were marked in pencil, as etated, by 
ene or the other of waid employer and vere teturmed unpaid through 
the usual channels; that this wae dome on Monday, April &, 1926, 
when anid checks were presented for payment, upon the odviee of 
Arthur Re wolfe, the bank's counse]j and thot no other officer of 
the bank kmew of said actions 

Im view of these statementesthe documentary evidence, 
ami particularly the provisions of said $2200 note, we are of 
the opinion thet the court's finding was fully werremted ond that 
the judgment rendered thereon against plaintiffs should ve affirmed 
It is said in Enecht v» Bosholds 153 [lle Apps 430, 4523 *The 


current of suthority is uniform that a debt payable in money upon 
demand becomes due simaltenceusly with the making of the promise to 
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pay, and thot neo actual demand for payment ic needed.” (See 
ake, 215 (lls Apps 164, 14%.) It 





appears that on February 1, 1926, plaintiffs as copartuers were 
éepoeiters in the defendant bank? that om eaid date they an a firm 
were indebted to the bank in the sum ef $2200) that to evidence 

said indebtedness said firm by tte managing rember exceuted the 
note in question fer gadd smount payable to the bemk om demands 

thet by the terme of waid nate they esived any demand and they 
expreasly authorized the bamk at amy time to retain any general or 
apecial deposit belencing to them and in the bank's possession and 
apply the some upon eaid indebtedness as evideneed by the notes 

that after the making of anid mote they containued to be dopesitora 
in the bank, and om Sprdl 3, 1926, they bad om deposit in the bank 
to theiy credit ue a firm “several hundred dollars," but lese than 
the azount of their imdebtedmees to the bank au evidenced by the 
motes thet om April 3, L026, the UVunk wun served with the garnishment 
writ; and thet om the geome day the benk applied eald deposit im pay~ 
ment on said note as far as 16 would go, “leaving a balanee st111 
unpaid on the mote." “a thimk 4% clear thot the bank had the right 
to make such apyliceution of the deposit. In Ms en We 
HZexton, & illo Apps 8655 565, 16 de sedds “It is a settled prineiple 
that vhere a depositor in a bank ia indebted to the bank by D411, 
note, or other independent indebtedness, the benk has the right te 





apply eo mich of the funda of the depositor to the payment of his | 
matured indebiciness as may be necdsuary to ‘gabisfy the samee" In 
First National Bank ve Kelany, 54 Ills “pps 660, 1t is cugided that 
a bank having money deposited on cxll may apply the same to the paye 
ment of the demand motes of the depositor held by it, withett firet 


demanding payment of the notes. 4s we look at it the indebtedness 
of the plaintiff firm im the present cave, ae evidenead by eadd 
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éemanmd mote payable te the defendant bank, waa due whem seid 
application wae madee liven if i+ could be considered as not having 
matured, still the bemk was suthorised to make the «pplication, for 
by the toxme of the note any gemeral or speaial deposit of sald firm 
im the bank's hands eeuld be applied by it wpen aid indehbtodmena, 
er any other indebtedne ae » “due or to become due.” <fter the bank 
had mude wadid application there was nothing om deposit with it te 
the erecit of the plaintiff firm and it was Legally justified in 
refuging to pay any of sadd 14 cheeks thereafter presented and in 
returning them umpeadd. %e fegard it os immaterial whether the 
checks when returned were marked serese their face "Acc’t Garmisheed" 
or “NeieFo" (not suffietent funde)» as is usually dene. The 
presemt record does not divelose any wrongful or illegal ect om 
the part of the defendant bank fer which it should respond in 
camages t¢ the plaintiff firm,  Yarthermores no evidenee was 
introduced showing wherein or hew wuch seid firma had been damaged, 

fhe judguent of the superior court should be affirmed 
and 4¢ ie so erdered. 

APP LIMUD » 


Barnes, Fo dey amd Soanlan, J., camoure 
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MRe JUSTICE GRIDLEY DELIVERED TR OPIBION oF THE cout, 


This ig an append from a judgment against defendemt for 
$1735 reniered by the municipal court ef Chiesge on January 31, 
1929, in a fourth class aetion in tert following the verdict of a 
jury. It appears thet on the afternoon of July G6, 1927, an auto- 
mobile, owned a évivyen by plaintiff, collided with another sute~ 
mobile driven by Agnes Thimmes, a sister of defendant, in the 
interseetion of Sheridan read and Touhy avenue, Chicago, and that 
as @ result of the collision plaintiff's automobile was damaged 
to the extent of (173. Wo brief has been filed by plaintiff in 
this appellate court. 

in his statement of claim pleintiff alleged that on the 
day named he wae @perating his sutemobile with all due cere and 
caution sleng end upen Sheridan rosé in » northerly direction at 
or near where said road is intersected by Touhy avenue; that cefendant 
was “the owner of, and by his agent or cervant in control of,* 
another sutomobile whichwas being operated “in a westerly direction, 
turning from the east side of Gheridem road te go west on Touhy 
avenues" and that defendant, by his agent or servant, ac negligentiy 
and carelessly ran and operated his ear that it ron inte plaintiff's 


Gar, damaging it, ete. 
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In defendant's afvidevit ef merits three defenses are 
set forth in substanee, that at the time aod plsece mentioned («) 
@efendant wae mot by himetlf or by any agent or servant im contre. 
of oy operating the sutemobdle that collided with plaintire's 
sutemobiles (b) defendont was not cullty, Rer was any agent er 
servant of hig cullty, of any negligemee, amd (c) 4f plaimbifr's 
automobile was damaged, such damage wos gecnelomed by plaintiff's 
own negligence. 

Upon the trdel plaimtiff eslled defendant aa a witness 
under geetion 35 ef the “unicipal Cowrt Act, and plaintiff was his 
only witness es to the detailea of the accident and the damage to 
his car. Defendant alee teatified in his own behalf end Sgnen 
Thinnes for hime 

Under examination by plaintiff's attorney under sald 
section 33 defendant testified in substenee that he wae unmarried; 
thet he Lived at 7046 Nerthweatern avenue, Chicage, with his mothers 
that two brothers «nd two silsetere (including sgnes) also Lived st 
that family home; that he wae not the owner of the subomebile that 
collided with plaintiff's autemebile; thet right ofter the automobile 
show in March or April, 1928, a Jorden sedan (the one im the collision) 
was purchased and theresfter kept “for family uee;” that “my mether paid 
for the cary” that im 1027, whem applicetion was made for ea license for 
the oar for that year, he signed the application im his nome, stating 
that he wae the owner of the cary and that the reason he did this woa 
that “my mother ic up im years, deesn'’t get around very well and heean’t 
been feeling any too well.” 

“hen culled sa a witness in his own behalf defendant further 
testified that there were “twe care in the family,” amd that in 
eadéition to the Jordan oar there wos a “Chrysler scdan belonging to 


me,” which he d reve amc controlied for his own use, He was axked 
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whe, at the time he cigmed aadd application for license and for 
registration of the Jerdam car, Was the owner of thet cars tat 
the court, upon objection, sould mot aliew bim to amawer the 
question. Nor wae he allowed te testify sho, at the time of the 
eolliaion and prior therete paid for the upkeep of the Jordan eure 
Me further testified that he did not kmow whe was driving the ear 
ox for what purpose ai the time of the collision. He waa net 
allowed to testify thot his alster Agnes, at the time ef the collision, 
was mot éfiving ihe car fer any purpose of hie or uncer amy directions 
fvom hime Agnes Thinmmes gawe her version se to how the o evident 
happened and testified that she at the time wos driving the Jorden 
@arg that eix girls - one grown up besides herself - left her home 
to go $0 a bething beach at the fect of Touhy avenue; amd thet her 
mother hed requested her to take the children to the lake in the 
automobile. Tie objection of plaintiff's atierney toe her testifying 
ae to any cirechions reectved from her mother wae suutadned by the 
court. And she was not allewed to testify whe st the time of the 
collision was the owner of the ear, ox who paid for ite upkeep, or 
whe eontredies ite moveneatas 

We are of the opinion that by these rulings of the court 
defendant was mot allewed to presemt te the jury competent evicenge 
bearing upon the first of his defenses ae set forth in hie affidavit 
ef merits and thet thereby the court committed error, requiring a 
reversal ef the judgment appealed from amd the remandwent of the causce 
And we are farther of the opinion, on the question es to plaintifr’s 
vontributery negligence in the driving of his emtomebile «t the time 
and place, that the verdiet ie wanifestly sgainst the weight of the 


evidence » 
The judgment of the mmicipal court is reversed am the 


Sause Temandeds REVERSED AMD REMANDED. 
Bornes, "so Jo, and Seamlan, Jo, candies 
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MR. JUSTICE GRIGLEY DELIVERED THE OPINION OF THE COURT. 


In a firet clase action im agsumpsit, comeenoed in the 
municipal court of Shicago, there was a trinl befere » jury in 
December, 1923, resulting in a verdict and Judgment agsinst dee 
fendant for $1,046, and he appealed. 

On the first trial of the cause without « jury in 
November, 1927, there was a finding and judgment against defende 
ant for 9516, but upen hie motion that judgment was set aside 
and a new trial awardede 

Plaintiff ie «a contractor and builder and on April 6, 
1927, he entered inte a written eontract with defendant whereby 
under certain state previaions and conditisone he agreed to pere 
form certain enumerated repair werk, and complete it free and 
clear from mechamios’ iene as disclosed by wadvers thereof on or 
befove April 25, 1927, on two wtoree owned by defendant at Fou 
G15 and $15 “ost 39th atreet, Chiesgo. The price for the work 
wag 81920. Om April 15, 1987, the purtics signed « accond con- 
tract, whereby plaintiff agreed to perform certnin extra work on 
ene of the stores for the additional sum of $405, an¢ eebject to 
ali previeions and conditions ef the first sonteact. The prices 


fer both the original and extra work aggregate $2520. 








at roe ORE ke SSAA 
wens HIRD a ¥ — 





elias “KT LO WIVES ane? TLARVELS Washer aprraws +O 


Oh Th Be oieres lugmereg Ch sehteen aeahe dont? 6 at. 
at ysal « eveted Loti o anv sands «apsahdd tea daeen Kagho few 
ooh fomiege Jaemgoul ae dotecov @ wk gubdtenen 1i82L, aTodaroed 
ehaLeogge. wat, Rican nbO, KD 26% ‘amiasiel Pi 
‘BE qreh a Swoediv ous off Yo fabrt get? ond 80 7 
wWiekes tesinns dxeagow, fue poboakt » ser steed PSHE vider 708, 
Bakes dus oor fmoma ner Sorte moh som als noge dure edhag <0, tn | 
| obs Oma, Lehse OR a, fas 
o8 flags go hae woldded bap tots ondege # wh Titatelt 
Whomoety detehone "he & Bs be ton nemo. ree dd be & oad onsen doe zi afeer, . 





tee 62 harege set emelddihewo sete oaGhs leone badode mkatteg, pede, 
Bina. Gert 32 odekgmes ous .dvew thegen Sabet peene atedtoo aro? 

ws ay Weiveds atovhaw YI begelogth oa ameke. Noa diceat yon poet tapko. 
(GE fa diobmates ah heame aomoty owe am POL y 8h Leg auptad, 
ivan aif rok sony eM .agsottd deen ANGE took BL8 ote. oie 
owoo Smegoe 2 Remute zohan. wid gt Ree ak Fite ath 9B0L8. ana 
Be DE wean ead ag rere at hoy Leb dobaty worn Poond J 


Se 


ot foskdon sme .0R9 Te dure faeces shoe ait tet ee7ges, ale , inte 





; eon bun ont ston nee junky, age Ms aek 6 tea haw snots. 


i Ne ry 





ai 


wo PEERS Mayen aver, sxtae oe saaastro ag die i se . 
ids “se ate aang pe har , 





“20 


Im elaintiff*s original <tstement of claim there were 
attached cepies of the two contracts, and he alleged in substance 
thet, ismediately after the asking of Lae Tirat one he entercé upon 
the work ama cemtinued im its performanee until -pril <3, 1927, 
when defendant refusee te alley him te further continue and to fully 
complete it, although he wee eble, reséy amd willime so te dotthat 
om said dete he hed completed ali of the werk except the painting 
and tne imstallation of « recister ant «2 teilet; that ne received 
from defendant on acegumt the sum ef $9903 2nd that the met amount 
éue frou defendent, after wacines allewance for the Incempleted work 
(4193), ie 1221. 

In defendant's affidevit eof merits he demic that plaintiff 
hed performed the work ae agreed, or wae prevente’ ic amy vey ivem 
fuliy performing it, or thst defendant wee indchted to him im any sume 
Defendant alleged that such work as plaintiff had yerformed had not 
| been Gone im a gocd and workmanlike mamner, or thai mechenica’* liens* 
esivers hed been preaentec as agreed ¢ that becouse of mich faulty ond 
amakillful werk defendent had been oblicsc te empley another contractor, 
who heé eerrected and dione over such fsulty work ami perfarmed the une 
sompleted part of the werk; anc thst because af this defendant had 
expended over and sbeve the ©9000 paid the swa ef £1850. He alee filed 
& statement of claim ef set-off in “hich, after making eimiler sllega- 
tions, Ke also claimed damages in the sum of 2200, fer lesa im rents, 
beesuse the werk hed not been fully completed within the time fixed 
by the contracts. His net claim against plaintiff wee 2630. 

After the first trial of the cause and sfter « new trial 
head been awarded, plaintiff by lesve of ceurt filed an smnended state- 
ment of claim, which is substamticlly the same ag hia original state- 
ment of claim except that it contains additional sllegations, or an 
additional count, in the nature of a cuantum seruit claim ageinst 


defendant for $1221, and interest thereon. To anid amended statement 
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of claim defendant, in April, 1926, filed an sfficavit ef merite 

in which he alleged imter alia, thet aliheuch ac previded in the 
comtracte ali ef the werk wee te have been completed by April 28, 
i827, the same waa not then completed thet on April 26, 1927, 
piaintif? informed defendent that he wag umable to camplete the 
werk svimg to “lack of funds," and requested defendant to furnish 
him with $906 “with which to complete the workg* thet thereupen 
éefendant edyanced te plaintiff by cheek ssid sum “upon the exprese 
understanéing that plaintiff weuld iumediately put ten extra men on 
the jobs" that plaintiff, after causing the certification of the 
check, refused to preceed further with the verk with cither tem er 
amy memj thate az a result, defendant was obliged to and dic hire 
“ether peeple”® to complete the umfinished work? thet plaintiff did 
not present eny waivere of liem of sub-contractors ar material meng 
ané that cefendent is not indebted te him in said eum of $1221, or 
im any sum. 

"hen seid secend trial «cea had defendent'e clsim sf sete 
off, and plaintiff's answer thereto, were stiii om file. Upen 
the isemes as to pleintiff's ecleims, anc as te defendant's clzim of 
set off, both parties testified amé their teetineny vas supplemented 
by tnat of other witnesses calied by themr espectively. The jury 
by their verdict found the iscues “on slaintiff's statement of claim 
and defendant's zeteeff againat defendant, and asseazsed pleintiif*s 
damages at the sum of £1,046." 

After reviewing all of the evicamse.s whieh it will serve 
mo useful purpese te dincuss in detail, we sre of the opinion tat 
the jury were fully worramted in disallowing defendont's clsim ef 
set-off; and that it ese shown by a preponderance of the evidence 


that plaintiff substantially completed the work called for by the 
sontracts, th<t fall completion thereef was prevented by «cte of 
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defendant, that defendant waived the provision recuiring full 
completion by April 25, 1927, thet waivers of lien by subcontractors 
were proeuree and presented to defendant, and that, in sdacition te 
the 900 received, plaintiff «as entitled te rescever a considerable 
sum on his guantum meruit claim. There wae evidence tending to shew 
that some of the reguirec verk wae not performed by plaintiff in a 
gece ané workmanlike mamner, neceesiicting additiemal cork te be 
gene by another comtracter, hired by defendemt fer th:t purposes It 
is spperent from the jury's verdict ef 1,046 im faver ef plaintiff, 
thet an allowamee for thia faulty werk was mace by them. But we think 
that under all the evidence an sllewance in an additional eam, vis, 
$300, should have been mace, and thet the verdict and jJudgsent in 
plaintiff's fever is exeescive te the extent ef £300. The evidence 
aleo éiseclesed that acme of the work dome by said other contractor, 
and for which he wis paid by defendant, was work which plaintiff 
had not coniractee to do but wag new snd separate werk, ef endant’s 
eoumsel alse contend that the judgment appealed from sheuld be reversed 
because of errers in sdmitting certain evidence effered by plaintiff, 
end in refusing te give te the jury eertain imstructione effered sy 
defendant. ®e €6 net think there is emy substantial merit in either 
af these cententionae 

Aecerdingly, if within 10 deys pleintify files in this 
court = remitiitur of $500, the judgsent against defendant will be 
affirmed fer $7463 otherwise it will be reversed ané the cause ree 
manded to the sumicipal court for amother trial. im the event a 
remittitur is filed, no costs will be taxed against either party 

| AVOIRMED FOR $746 om RERITTITUR OF $3005 


OTHERSISE REVERSED AED REBABD De 
Bernmes, Ps. Jos end Seanlan, Je, concurs 
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Appellants 


Bi, JUSTICE SCABLAN DELIVERED: THE OPIBIOR oF TRE cour. 


in the Zwuicipal Court of Chiesgo, Hstiemal Bonde & 
Investment Company, a corporation, plaintiff, obtsined a judz- 
ment by confeseien against Mendel A. Cohen, defendant, in the 
eum of 920.70, om a promissory uote executed by the defendant 
and made payable to the erder of Clarke Hoter Salez and by the 
latter indorsed, without recourse, te the plaintiff. ‘Theree 
after, om motion of the defendont, supported by affidavit, the 
jodgment was opened wp and leave ese granted him to appear 
and make defensee The ease was tried before the court, with @ 
jury: sand eat the eomelueion of 213 the evicemee, om motien of the 
plaintiff, the court directed the jury to return a verdict in 
favor of the plaintiff in the sum ef $920.76. Judgacnt wae 
entered on the verdict anc this appeal followed. 

The defendant eontende thet the nete amd a conditional 
sales contract executed in connection therewith constitute anc 
are te be construed as one inetrument, and thst ihe recital in 
the note with reference to the contract prevents the note from 
being = negotiable imstrument. “¢ sre unsble te agree with this 
contention. ‘The following is the nete in questions 
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*“Jilinois Sans Shee Bale Contract Note 


Chicago, Tllineis, Bay 3th, 1926 
$1126.60 

Yor value received I promise to pay to the order of 
Glarke Motor Salea (Seller) “leven Hundred Sixteen Dollars 
($1226.00) at the office of Notional Bond & Investment Coe, 

160 Werth Latalie Street, Chieego, Tllinols, in inetallaents 
as followe, vis»? Winety Three Dollars ($95.00) om the 15th 
éay of Jaume 1926 and «a like amount on the 25th day of cach 
month thereafter until the entire sum is paid, together with 
interest thercen at the rate of seven per cent per amnum after 
maturity util paige 

Amd the undersigned am! exch of them hereby authorize 
irrevocably any Attorney of amy Court of Record to appear for 
the undereigned aml each or any of them in such Court in term 
time or vacation after any installments of this note becomes 
due, and confess a judgment without process in favor of the 
holder hereef, for the amount then due hereon, together with 
ecate of suit end 10% attorney's fees and to release and waive 
ell errers that my intervene and consent to dumeciate execution 
there on « 

The endersers and guarantors hereon hereby severally waive 
presentment for payment, notice of non-payment, protest, and 
notice of protest, and diligenee in bringing awit ageinst any 
party hereto, and comagent that time of payment may be extended 
after naturity from time to time without metice thereof. 

Thie nete is given in conformity with the provisions ef « 
conditional sale contract executed ay the maker of this note on 
the date hereefs 


Wail Address 1400 He 47th ots (Gigmed) Mandel A. Cohen 


Chieage, Illinois (Purchaser ) 
43 Bio i} 
h& L Time Payment Plan* 
Inderseds "Vit Reecow Pay Te The Order Bational Sond & 





Investment Come Chicago, Tllimeie Clarke Meteor ales ¢. le Clarkes 
(Italics oure.) 

An instrument is not rendered non-negotiable merely bee 
cause it contains a etatement of the transaction out of whieh it 
arose, and a mote like the one in question hae been held to be a 
negotiable instrument in a number of ennees (See Bationsl Bond & 


253 Ill. App. na 
invegtment Co» v+ ionnerg,/ TRLeKAgpe RST MeMT MUN BERT, 


Security Vinence Corps oo 252 Ill» Apps 66; Standard Trust 
App 


& Savings Bank v. Che rey, / fads axApeec Gees Bhme Moxx BRER85 Loyle ve 
Considine, 195 11. Appe 511% Jeber ve Keith Sy. Xquipment Cos, 
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248 Ill. Appe 2586) Moreover, section § of parsgruph 23 of the 
Negotiable Instruments Act provides thut “an ungualified order er 
promise to pay is unconditional within the weaning of this Act, 
though coupled with * * * 2. A stn lement of the transaction which 
gives rise te the inetrument.* 

The defendant next contends there was evidense tending to 
prove that the "plointiff was mot « holder in due course and theree 
fere subject to the same defenses that exist between payee and maker,” 
end thet the trial ceurt erred im directing a verdict fer the plain- 
tiff. This contention is a weriterious ones 

It appears in evidenee that the sutemobvile in question was 
owned by one Oncar Nysted who, about “the 10th or 15th day of April, 
1926," pisced it in the hande ef the Clarke Moter Salew to sell, zub- 
ject to his aporeval of the prices that theretefore, om February 6, 
1926, Nysted had given a chattel] mortgage on the autouobile to Ghe 
First Acceptance Corporation, im the amount of $2,021.35, which was 
duly recorded on February 20, 1926) that on August lé, 1926, said 
corporation commenced replevin proceedings im the Superior Court of 
Cook County agadnet the defendemt e¢ el. and om the seme date the 
sheriff of Cook Coumty replevied the automoblie from the defendant 
and turned it ever te the First Acceptance Corporstion; that on 
January 9, 1929, there was a judgment entered im the esid cause find~ 
ing the right of property in the said corporation and ordering that 
it have and retein the property replevied. It appears thot when the 
defendant bought the ear in question, om Hay 85 1926, Clarke 
represented to him that it waa new and @lear of all incumbrancege 
Clarke testified that the mame of hig business was "Clarke Moter 


Sales Company;" that he recedved the Pleree-\rrew ear im question from 


renee eee SS 


«x 


“ 


eA) Yo BM sqormavay to 6 apdsose exovaeted . (.805 »qqa »LLT Boa 

ao eebto nebtifesoay me” data aehivong @o/ slasumtenl oLdak separ 
fp’ a2d2 Ba es aan om mele mhsid be Lonerathen ani, ak Ww, ad ‘on kaoxg 
ote: Aeitomewes d ws ta dmumad aie A, “ii WF & Soke tokgivoe Mguraat 

*  dsamactt dw ade ea get navke 

od gubbret yamabive eaw oxedg abmedaoe daeg favbaeted od? 

mecnd tia eexN8s eu af rebled « Jom saw vekeadosg® aaag Sessa, Brey 
“qa ens haw erger courted fatue Jandy goanetes oma wis of sgatdua, eto 
“poke gad set gadseey o amhdoacie me oexwe ew6 Lekad ong dat Sones 
OHO acolKod bao © ai selinedmes eit o tthe 
nae paraenun wk wid comodaa aid Sued goumbive mb. SLROREA gt. | 

‘ hig te qed MOL vo CHL ans” dxcda parte bodaye salaladel ene te ene 
Gus «ido oe? eaias wetem: waite a ones % i harms ant Ps 4 th “bonnty "4 a8er 
af exovade’ ee ghee ey ocedte anil toodng wet te Larexage abt es soot 
ge? et. olive vas ete i argangeabueaee iactako @ norke hash sede apace 
apa 85 date iho Loy Sd te PRTC wd me «sp ktoraqzed oeuntgoows fanke 
Mie ~OROL ged Sern oe Sade 2ORSL 4 OR ‘prado ao sbhueare vse b 

tg gavel sebrog of? «xt ant bosoéte abwaldeot beewoomen mold avegioe 
wid boob cobe wid oe Baw ta Ps SanbiRoh aes feeona yeieled Xood 
teosees? 120 aad mov? ekideumedue das ‘bolvotqes qdetenn ¥oo! w eal 

4 bea 
«okt subse bear eld We bevadins ite ge & saw oneda 4BS0E e@ Wiaunot | 
Santé eitiashee hea ROE monies Aine add wid regen ‘to deigta oat gat 
ead? maw togfd stoma WX shebvelges wiegong add mhager tue vad ‘ot 
 gaead® {ORE ge wil Ke enn ii voup wh tae wih idtauod dnsbaston 
* Sgtetmeedow oat ite % te ‘saehe bet was eae i Seutd oakss ef ‘potas oozger 








hag debe a arty name aad eet ce mon oad Sask “podthdood sazaro 
sot? vores at <e0 werd? apoeen oil bovtaoex wt soute 4 “rota? antns 











ode 


Osear C. Eyeted om April 10 or 15, 19263 that the car wes net a 

mey one; that he then told Hr. irmest E. Ninchert, the eredit 
Barnger for the plaintiff, that he wemted te berres $1,200 on the 
seid automobile; thet Simehart told him te make out a reg wlar 
conditional szclea contract and drse a draft fer $1,200 on the 
Plaintiff company, which he did, and that he deliverce the con- 
ditional esles contract te the plaintiff company; that this 
transaction with the plaintiff company teck place approximately twe 
weeks prior to the tramsaction with the defendant; thet he paid the 
eeic craft when he sold the car te the cefendant. Er. Rinehart 
testified thet en Hay 8, 1926, Clarke submitted te Kim the cen- 
éitional ssles contract between Clarke Heter Gales and Handel (, 
Cohen and also the note in question, executed by the defendants that 
&& the same time Clarke gave him a written application te the siain- 
tiff te discoumt the defendant's netej that the application waa 
signed by the Sales company “By Js ie Clarke,*® and thet screse tke 
face of the apvlientiem the werds *G°COND HAHD*® are stamped three 
timeey that Clarke offered to seli the comiract and nete to the 
Plaintiff eompeny and he inmguired if the company «oule purchase 
thems that the witness seked Clarke who Dre Uohen was and thet Clerke 
reeponded that he sas a physician on the south sides thet the witness 
then told Clarke to obtain «a purchaser's statement from the cefend~ 
anty thet Clerke did se amd gave the same to the witness (the stete- 
ment vas intreduced in evidence and it centains (inter alia) the 
following: “for the purpose of incucing you te extend erecit to me 
in connection with the purchase ef a new automobile, I hereby 
represent"), etee ( iteldes ours); that the statement was made on a 





form of the plaintiff compemy that it furnishee te Clarke; thet the 
plaintiff company made independent investigstions as to the 
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fimancial responsibility of the defendant; that theresfter the 
witmess exiled Clarke em the ‘phome and spproved the trancaction 

and told him that the cemgany eeulic Buy the Cohen mote end con- 
tract; that -larke drew « dreft fer 21,000 on the plaintiff company 
and sent it the note anc contrset; th<t from seid sritten appliestia 
of Clarke and other papers amd the note, amd from the investigation 
mace by tae pisinmtifs, he knew the nature of the t ransection between 
Glerke ane the éefendant; thet eix dsys eclapeed between the « xceution 
ef the note in question and the payment of the aonay by the plaintiff 
that the piaintiff made ne inquiry as to whether oer not there was any 
ehattel sertgage on the csrj that ke Imes the esr sold ihe defendant 
Wes a 1925 earj thot the note in question and the conditionsl esles 
eontract between Clarke Meter Cales amd the defendant heave been the 
property of the plaintiff sinee it purchsseéd them from the Hoter 
©sleag that the term “RK & L Time Payment Plan" om the nete ef the 
éefendant “is the meme @f the National Sond & Investment Company 
time payment plan. EK is fer Ere Rethschilc, the president of the 
company, and J. ia fer Little, the secretary of the campeny. That 

ie the meme used by the National Zond & Investment Company in 
eomnection vith ite time payment plan.” Im the exemin=tion sf this 
witness the follewimg occurred: %. Did yeu ever hexr of the fact 
thst there is a concern here in Chicege thet keeps « record of all 
automebiles by their mortgage, by the mame of the car and number ef 
the ear? A. Net ail automobiles. I know of several organis«tions 
thet claim they keep these records, bul their recerds are mot 
complete. &. De you uae thet service? A. “e use ail Kinds of 
service. €. Hid you wee thet service im thia exse? As» “eli, we 
evtained a erecit report om Mr. Cohen, the purch=ser, anc =e knew 
Wr. Clarke, the dealer. 2. ‘You didn't make any imquiry about 


whether er not there was any mertgage om thie car? Ae Koo® . 
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That the defendant could have pleaded failure of econ- 
sideration, hac the Clarke Metor “ales sued him on the note in, 
of course, net digpubeds Our cupreme Court has seid thet the 
question ae to whether or mot a pinintiff is a heléer in due 
course is sometimee very cifficuht to cetermine am that each case 
must teat on its own facts smd cireumstanees, and that a reasonable 
rule to foliow is, “ere the xXnown facte anc circumsetences in a 
given esse aufficient to put the plaintiff on inquiry, se thet if 
inguiry het enee been instituted it weuled have lec te a full knowledge 
ef the entire transaction between the meker and the payee of the 
note. Paragraph 72 of the Negotiable Instruments Act provicest 


*Peye 72. Helder in dwe course, défined.) @ B2. A 
holder in gue course ig 2 holder whe he» taxen the in- 
strument under the following conditions: 

i. That the imstrument is complete anc regular 
upon ite faces 

2e That he became the holder of it befere it was 
everdue, and without notice that it has been previously 
aishonerec, if suchwas the fret. 

S- That he tock it im geod faith and for values 

4 That at the time it was negotiated te him ke had 
mo notice ef any infirmity in the instrument or defect in 
the title of the person negetiating it." 


Paragraph 76 previdest 

Pex, 76. “hat constitutes motice of infinsity.) 
8 56. Te constitute notice of en infirmity in the in- 
strument or defect im the title of the person negotiating 
the same, the peraen te whom it is negotiated amet have 
had setuel knowledge of the infirmity or defect, or knowl- 
@dge of such facts that his action im taking the ine 
strument ancunted te bad fsith.* 

2@ are eetiefied thet wader eertein facts ami ciroume 
stances in this ense the cuestion as te whether or nét the plaintiz? 
was s holder in due course should have deem submitted to the jury 
to determine, and that the trial court erred in directing a verdict 
fer the plaintiff. As e¢ read the reeoerd the trial court assumed 


that when he held that the nete in question was « negotiable ine 
etrument the entire defense fell, anc wmndeubtedly his action im 
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sustaining the objection of the slaintif? to certain competent 
evidenee offered by the defendant was based om thot erroneous 
agaumptions Yhe plaintiff, im ite brief, bas mace but a very 
feeble answer to the imetant contention ef the defendants As 
thie esse will orebably be tried again, we expressly refrain 
frem cemmenting on the effeet of the evidence tending te prove 
that the plaintiff woe not « holder in due courses 

fhe jucguent ef the Municipal Ceurt of Chicsge is 
reversed and the enuse is remandce for s new triale 

REVERSED aw REMANDED. 


Barnep, i's te», and Gridley, Jes conecutre 
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Mis TULTICE SCANLAN DELIVERED THR Opinio or THe cout. 


im the Municipal Court of Chieage, in an action of the 
first claws, domes Hs Heopey ami Be “s Omew, Bailiff’, owed Celle 
Beeker amd Americon Surety Company of New York, a corporat don, 
upon an injunction bond given by Celle Becker, ov principals and 
ameriegan Surety Comeomy, ac curcty, im a @ertein esuse in equity 
brought in tae Chreuli “ouwrt of Cook County by said Celle decker 
sgaimet dames 3. dooper and Bernard «+ “maw, Balliff of the 
Manieipal Court ef Ghieangoe The case wae tried before the court, 
with a jury, and at the conclusion of she evidence the court 
dixeeted a werdict for the defendents wad omterce judgment upon 
tne verdiet. James Ss Hooper, alone, appenlas 

The amenceé etctement of claim alleges that the defend 
ant Becker wat, on Yebruary 6» 1926, the owner of lots 20, 11 and 
22 im Block 6 in Cochran's Ad¢idtion te Kégewnters that on the 
ssid date Brondway-Theriden Building Ces obtealmed « judgment for 
2700 agaimet herg thet on Pebrunry 6, 1926, an execution was 
desued thereon, and om April GL, 1926, wader said execution the 
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bailiff “seld all interest of ssid Becker” to plaimiiff Heoper 

for $749.25; thei the poriod of redemption expired on July 21, 
19273 that the property wae not redeomed amd plaintiff Rooper 

was entitlec to a deed thereen, and to all the cunts fren July 21, 
i927, or as som theresfter ou a bailiff'a deed might issue, and 
demand be made upon the tenamtea for pogsension afte: the deed had 
been issuedy that om “eptember 2) LUG7, sade Seeker file. a bill 
fer injunction im the Circuit Court ef Ceek County and preeured an 
injunction reetraimime seid Hooper fron obtaiming a deed} that am 
onewer Was filed amd a triad mad,» and on April 3, 1928, the court 
entered a final deeree diomiesing sxid bALi of compluint for want 
of equity at complainant's ecestag thet anid deeree in legel effect 
disvelved the injunction; thet said imjumction bad beem issued upon 
the tiling by esid Becker of an injunction bond in ihe ows of 51,5004 
that ealé defendants, on coptember 2, 19275 entered inte anil exccuted 
seid injunction bend (a eopy of whieh ip filed in thie ence aw the 
instrument aued om); thot said injunetios bend wos appreved before 
the injumetion * as lawacd; thet by reason of aald injumetion plaine 
tiff Hooper eau prevented from securing a baillff'e deed ami from 
demand ing possession frem aaid tenante and from receiving the renta 
for osid premises from September By 1927, to ‘prdl 139 1920) that 
the monthly remtel of sodd promives waa more them 94,90 per month, 
amd scdd vente fer sald period were collected by wid Becker end 
eonverted to Ber own Uat, and thot she conmwertec to her own use more 
than 21,600, which amount plaimiiff hes been demeaged, wherefore 
plaintiff aske judgment for 71,500 debt ané $19500 damagea. The 





amended affidowit of merdta overs 


"Shot gadd Celle Beeker wee ot all times mentioned 
im plaintiff's statement of claim, the cole legal owner, 
ané in sole, legal and undisputed possession ef the 
property amd premises deveribed im plaintiff's statement 
ef claim, haz been such egle, legal owner, and in such - 
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sOle, legal aud wuilaputed possecsion ef oadd property 
for the past four years, and mow is euch sole, Legal 
euner and poseeasor of the eudd preperty> 

“afTiant further etates thot enfé preperty and 
premivges consist of on lf-upaxtment buliding, ome of 
whieh apartmente containing six rooms hee been the hone, 
and the enly heme, ef eadd owner and her family, tver 
sinee she purcheseed the budlding, and new ia the home, 
and the only home, of said owner amd her family, ami the 
other aportments Kaye been afi all times mentioned in 
plaintiff's statement of claim, escupied by tenants holcing 
leaner from sold Colle Beeker,y and are new oecupied by 
such tenants. 

"“S¥fiant further estates that abous April 219 1984, 
under an execution issued by the Municipal Court of Chicnee 
on a Judgment entered ggeimet exid Colle Beeker, by cone 
fession on an alieged Leases in the sum of (700000) the 
Bailiff of sald ecurt did offer eadd hh Res anleg and 
plaintiff heaving bidden the oww of £74908 the whole of edd 
preperty wee ateuck off and wold to him, and the Bailiff 
thereupon iecwed a certifieste ef enic eale te soid purchaser» 
a copy of vhich was recorded im the effice ef the County 
Recorder of Cook Caownty, Tilineis, but sedd certifieste wae 
mull and veld, for the reasen that the onde evideneed thereby 
wan muie on wm b4d of lege than $1000.00, contrary te the 
provisions ef caetion & of Chapter 62 of the -tatutes of 
lliineigs 

“sffient further states, thet, in the ecking ef the 
aforesaid sade of asdd property, both the judgment erediter 
and the Bailiff ef eoid court failed to comply with the 
Statutes of the State ef Ihiineis, in that they did not make 
amy appreisement of acid property, or take any stepa te set 
off the homestead of the aadd owner, or offer te yay her 
$1000.00 im liew of said homesteads, ave provided by eection 
16 ef suid Chapter 52¢ 

“That by reason of the fact said exle wee entirely 
null emd veic wzald plaintiffs were not eatitied te a deed 
to said premises and were uot entitled te make « demand for 
Ppossezsion of eid premises and were not mmtitied te rents, 
profite and iecwen therefrom and were not damaged im the 
momer and form slleged in thelr etotement of claim.” 


The umiieputed evicenve shows that the building in question 
is » single structure and consiata of cighhecn apartments, occupying 
@ corner plet of ground in the Clty of Chicago; thet eines the cefend~ 
emt Celle Geeker purchosed the property, in January, 1004, she hed 
occupied six rooms of the vudlding aa a home for hereclf and her 
Tomily amd thet it woe her only homey thit at the time ef the sale 
in question mo steps were taken for the appraleement of the property 
mor to set off the homestend thereim, and thet the real estate 
Was sold os ome parcele } 
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Theat the asle upon whieh the plaintiff Kooper deperda 
was void is clear, see Palmer ve Hiddjes, 197 Ills 455 Other 
eases te the wame effect micht be cited» The plaintiff Heoper 
contends that “a sale on exceustion vitheut setiing off the home- 
stead io mot void, as the Court may exeroiea ite equitable powers 
to adjust the rights of the parties by either setting off the 
homestead or advancing the amount af the exemption to the jué guest 
debtor.” In support of thie contention the esid plaimtiry cites 
Diets ve Hagler, 209 Ill. 361, S84, wherein it is eald: “The Law 
is well settled that the purehaser on execution ef lané werth more 
than 21000, im which the judgmen’s debtor hae an eetate of homestead, 
without setting off the homestemi, ae required by the viatubes, gots 
mo titie which ic available in a proceeding at lew for the posseocian 
of the premises, beeruse the court of law cannot cetermine hew far 
the homestead right will extends (Hartwell v. Metenajd, 69 [lise 203; 
: Shepard & Coe ve Spremont,s LLL ide 6513 Jaluer v. Riddle, 
107 id. 493 Klosowski v+ Khosowski,s 266 ids 360.) Tt in equally 
well eettleé thet auch a purchaser does get am equitable titie te the 





exeese in value of $1000, which he may go into o eourt of equity amd 
enforee by having a homeatend of thet amount set off to the jud oment 
debtor, ox, if thet is imprecticsble, by paying him 91000. (Leomig 
vo Geygon, 62 [lle 11g Lewpold ve Eramee,s 95 ide 440; Leupp ve 
Brand, 200 ide 4039 Bayne ve Ururys, 295 ide 535+) On application of 
the judgment debtor te sut azide euch a sale a court ef euuity may 
esuse the homestead to be set off Af the property is divisible and set 
the sale aside as to the bomestend se set off, only, or, if the 
property ie not divisible, may require the d-bter to accept 91,500 
for his homestead if the purchaser shall elect to pay it. (Stevens 
ve Hollingaworth, 74 lille 2025 Sijmer v« Garlick, 185 ic. 406; 


Shp Ve Heyer, 277 ids 2022)" It is a wuffielent anewer te the 
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present contention to say thet there ie nothimg in the resord te 
show that the olaintifr Nooper hae ever gone inte a court of equity 
to have the howestesd set eff or te require the defendomt Becker 
te cecept $1,000 fer her homesteads 

The plaintiff Hoeper contends that the measure of damages 
in the preoemt case “is the rental volue ef the premises, or if 
renta were collected by the ome sho cbtuined the injunetion, then 
the measure is either the rental walue or the amount sctuclly 
eOliceted, at the option ef the obliges im the bond.” Ag the sale 
im queaztion *au vold, the plaintiff Hooper was not entitled to 
pessession of the premises nor te collect rents rem the games 

tm the reply brief of the plsintiff Hooper, he raiees, 
for the fixret time, the contention that the defence that the wcle 
in question was weld could heve been reiswed in the chaneery proceed« 
ings and that os the 6111 im the said procecdings win dismicsad fer 
wamt of equity, thet defense is therefore res séjudicotase It is 
quite clear that the piaimtiff Reaper is im no position te raiee the 
inetamt contention o¢ this timee in the present procee ings the 
defendant Becker, im ker afficeyvit of merléie, set up as a defense 
thet the sale im question was veld. The plaintiff Heopex did not see 
fit to plesc reg sdjudicata te thet defense mor cic he, st the time 
defendant Becker intreduced her proof as te the alleged veid wale, 
interpose the question ef reg ad jucicat Heither im the aseigament 
ef errers nor in his original brief did he raise that quectiones 

The plaintii? Hooper comtemde that, in amy event, he was 





entitled to a verdiet and judgement for nominal dammiges, It is weil 
eettled that a new trial will not be grented merely te permit a party 


to recover neminal demages. (See Bermett, Jro v+ Sbbard, 845 Tle 


Appe 109, 110, amd cuges sites therein.) 
The judgment of the Kumicipal Court ef Calenge is affirmed, 
APPIERE De 
Barnes, Pe Joy and Gridley, Jo, coneurs 
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A. F, Lewin, plaintii?, sued Keywood-Wakeficld Com 
pany, | corporation, defendant, in an action in tert in the Muni- 
cipal court ef Chicago. inert *aa a trial before the cours sith 
& jury and a verdict rendered finding the defendant guilty and 
assessing the plaintiif's damages at $304.42. Thereafter, on 
motien of the defendant, a new trial was granted ond tne cause 
was get for trial for February 3, 1928. On april 4, 1928, a 
fudgment, ox parte, vas» renderea aguinet the derencdand. On 
August 2, 1925, the defendant filed a motion in the nature of a 
writ of error corms noble te vacate and set aside the said judg- 
ment. In support of the metion the defendant flied a ewer seti-« 
tiem alleging that the eanse was wet for trial for february 5, 
4928, and that when exiled ter trial that day wae bei. unui. 
February 6, 1928; that on the last date the cause wae held on 
the trial eall until February 7, 1928; that on the last date 
"the anid cause was dismissed fer want of proseeation at plainiiif'e 
eosits, and on the wrapper of anid cause where the Clerk ef the 
Court entered his original order in tue said cause tuere appeared 
the following order siamped upon the said wrapper and placed there 
on the 7th day of February, 1926, as foliews: ‘Order of Court, 
Suit Diemlesed fer Want of FProseoution, Plaintiff's cests;'* that 
"Gordon A. Franklin, assoeiated im the office of John A. Blooning- 
aton, attormoy fer the petitioner, was present in the Court on said 


werning and was informed by the Cler: of the Court of the diemiesal 
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of the sald cause and his attention calied to the stamped order en 
the wrapper shoving the caus@ was dismiased for want of oroaegue 
tion;" that esld Pranklin “thereupon returned to the offiee of 
John A. Bloomingston and entered on the office records of Jobn A. 
Bloomingsion that the seid enuse was duly Bismises4s on the 7th 

dag of February, 1973;" that "seme time after 9:50 otoloek a, m, 
on February 7, 1925, and after the eaid Gerdonm A. Franklin had 
left the Court Hoom off Judge Seap before whem this cage was pending 
on that date, someone seratched out the order of Ceurt whieh ap- 
peared on tie sutmiaa of the wrecser in the ssid caves, ant whieh 
Was the original entry ef diamiseal and therealter en the 4th 

day of April, 1924, without notice te your petitioner, a fucgment 
Was entered in said eause for the aun ef Three Sundred Five and 
70/100 ($305.7) Dellars.” Yo the petition was attached a phote- 
etatic copy ef the vraerer im the 234 eaves, which chowe tre 


fellewving no tations: 


"i. FF, Lewis 
Versus 
HeywoodeVakefield Co. a Corp. 
JURY 
TORT 
VILES oF 
TEE 
HUNTOIPAL COURT 
OF 
CHICAGO 
Deeket ko, 1447784 
Sep. 1g + 27 
Get 18 - 27% 
Set 25 = 297 
Dee 18 + 37 
aR 6 = BG 
Feb 3 = 1928 


Hd er~ot-eouRh-eudd-dtamicaed«40R 
Want -of-~pees@@usbeon~-glaanéh ss a- aw ad, 
ier 16 - 1928" 
the defendant alec filed, in suppert of the petition, 
an affidavit ef Themsa Black, the minute clerk in the ceurt in 


gueetion, in wale the arSiast evers that an February 7, 1925, 


"I stamped on the file cover in ease #1447784, Lewiea vs. Heyrvoode 
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Wakefield a rubber stemp iupression reading ‘Order of Court, suit 
diemisased for want of prosecution, plaintiff's eoate;'* “that thie 
order was stamped thereon and pursuant te the direction of the 
court who entered such order at that time;"* “that therestter at 
the &ireetion of the court Le Pak & ped taxcugh tae gerder af she 
court, Sut has mo recollection as to the reason fer so doing other 
than that it was at the @irestiesn «ef the dourt.” in the anewver to 
the petition, the plaintiff’ sdmite "that on the cuteide of the 
folder in which the sapers and pleadings in sald sult were cone 
tained, there appears & momo tioteughs *445a & pest Bac oeem dvasa te 
the effect that the suit was dismiased for want ef preeeeution;* 
that on February 3, 1928, om account ef the number of cases “appeare 
dmg first on the call ready for trial, the said suit wae by order ef 
the court pasred or heid until the fellewing oourt day and on Februe 
ary 9th was continwed to Seren Lotny! that ne believes that secede pere 
eon representing the attorney fer tke deferdant appeared when the 
suit was continued te Mareh 16, 1928; that "the petition here filea 
discloses a total lack of diligenee on the part of anid Denshy or 
the attorney of record fer the defendant in not returning te the 
courtroom or esaminiag the Tlie bu the aaut to deteraiane wie wuicr 
an order of dismiassl for want of prosecution was entered in the 
eause;* “that no order of any kind appeara on the helf sheet or 
other record kept by the @aid clerk to the effeet that said suit 
wae dismissed on February 7, 1928, ond that the stamped memoranda 
of diemiesal apoecaring on the folder ov wrauyer du ohich esid suit 
and recerd are cotitained does not constitute = legal or valid order 
in said cause.” 

Im the examination of tae wltnese Bleck, on the hearing 
ef the metion to vaente the Judgment, the following occurred: 
"¢. i am Baiding you a2 envelope ef Seckat 1447744, a. #. savas vo. 


Heywood=Wakefield, in the Municipal court of Chicage, the eriginel 


diue ,f4s00 “te wehXO" gatheot aeteaovent qaade ueddet @ Biel tola¥ 
abi? see" "Sipdown a ititate ty ,meleceweord to tie’ tot boast dh 
add “to soldaevdh 4d oF Sma eet sg Ki dee? bogus ts an cohive 

ta estsoxsds fods™ “seule fads de tehne Hows Seuetue ety denen 
ase ‘a eka wits eysnaald key a met a dugon add Ye wok Sows ‘eas 
worlds gies oe sel sauaet eff of Ba satigetioost om ani fe? Pus 
ot tawase off at * Heuem od? to colronde® ant Se waw of ‘Yad? ‘se ol¥ 
edd ‘ie ehladuo deff ne dade? adiobe Vrhdnlele edt ,asktiteg eft 


anes Stow diww Stee at ayathasiq bam byevae ot Sakae al ab scot 


got suck wedo sad seg @ aghde oyverdd dada 6 eeamedas otoss ,hontad 


‘snotisaeaete 7e Sawer “ort Beowtamin vaw fice ect vers Soo Tite sd? 
~tesqae” aveoo to todays wit “ty daucesa oe 28 er of eeewede® ne uty 


‘te aeh4e wit see tine biked odd , tekst wt yodetr Lies oad oe geck? gait 


ostiet ao Sax vah wxuee gel werlet eed EPtay Ghent to ietwoy Hewbe ett 


sa jadd “eset sored ot Aveditoup waw ase gta 


th 


gay e4o5 tedi dsvniioa 
adit made bexescan tiebie teh mat xe yo mnodte eae galt neaereet moe 
Relit suse gdeldiseg oC0" Same ,eheL 82 Kanal af Dowaiyaoe saw thao 


ts ytexee bioe Yo Fuad ant mo gene y2iib Yo #00 f texted # @enoLoeth — 


eit of yaloretet teu al fachas tek odd tHE dibilahill to Kentodia sae 
eijuiw @ncwteseh of gene eat ab ei ht gaz ei dA aneay te moorttyo9 
adi si berodne eae ao dtome sete bo ¢uay teh keae toe is “ty eetro na 

20 feata Yiwd at? ae stasqua bald yas 3a. Reba one tasig* * eee 
ahaa hase feds d9e8te et? of dea by Baw ald yt Sead banget apatite 
SRAQV OC 8 beam sn odd sade hae. ater’, .f wRaietse® fe Rone towlh sae 


dius Olea dysin ad {ey Gere Ad. sable k eas cigs gms specs Liaelme th te 


webu Bitov to deyed a a) doa ‘tet Bembas tins ote fxoeos bem 


% omimeg bane a 


syeeakae pike as .ltelS soaadiw wad Yo my tseuknons Bxt veh 
therrunes jatwa thor a Siaiaael eee athoay a2 lathes vend ™ 


Oe Rote 4H 





whe 


file, ond ask you if these entries and the dosket mumber 1447794 are 
in your handwriting? A, They ure. Qo B44 you make them at 
the time they purport to Rave been made? A, i did. Qe ow, 
Just when did you make those entries; at the time, or after, er 
tefore the crder was caterad: ée «#t the time tne order was ene 
tered, yes, #ir, ie thie is the first nemaventen of entry? 

& That de the first meoworandem of entry, vos, oir. GS. Of what 
the court ordered in this case’ &, On the resord, yee, sir. 

G- What was your custom with reference to entering your order 

em the haiv-sieet; did you do sual immediately, of samply wait until 
it wae convenient fer you te 4o that? A It was not done inne. 
diately in all casee; sometines Lt might be done hater during the 
day.* Q That wae your entry in all caaes up te the time you 
made the entry on the half-sheet; that waa the only memerendvm yeu 
had of the erier ef tue ccurs; is that eorreety Une Witnage: A. 
That is correct. *** The Court; Just a minute. Just read vhat 

the entries are, The Witneas: There are varigus datee en it. 
This case was set for trial first on September 19, LGS7; Getober 138, 
1927; Getober 25, 1927; December 15, 1827; January 6, 1925; February 
3, °28; and then there is a wubver aiunp thish reads 'Order af 
Court, suit disnuiseed for want of prosecution; plaintiff's cests,‘ 
whieh is cancelled, *** Ge You mean a pen serateh has been run 
through it? & A&A pen sereateh run through it. & Did yeu de 
that? The Court: Whe aia it? The Witnee#; Yell, i can’t say 
whe 414 1%, tat TF au ef the opinion that I did it wyeelf., & Ané 
then the wabneduant order: vend that te the Court. The Witness: 
Bareh 16, 192%2,*7*** @. Was there any other phace from whieh an 
attorney esuld get inforzation regarding an order in his case er 
the dlepesition of it, other than that memorandum that you made on 
the serner before you had transudtted 1t te the hal l-sheet? 


The Witness: A. Ho, I think net." ‘The witness further testi fiea 
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that there was nothing en the halfesheet to shew the snes was wet 
for trial for April 4, and that thet sheet shows that the cass ras 
Last set for trial om Kareh 16. The witness was further interros 
gated as follows; “2, You don't know new why that alleged order 
oY diecisesi fer «ant ef preeecution tar cerstehe? aut? A & 
don't knaw why, but 1 presume keesuse for want of proseeution; <- 

Qe Well, your best«« A. -~placed en there in errer and naturally 
afterwarda caneelled. G& That is your guese? The Vitnees: That 
is my guesa. Q it may have been your mistake, Lr. Black? Is 
that right? sy have heen your own mistahs® ™16 Titmesst A. Yeme 
He doubt it was.” In the affidavit given by Bleek in suppert ef the 
motion te vacate the judgment he stated that he stamped on the files 
wrapper the worde: “Order of Court, sudt giemiseed for want of 
prosecution, plaintiff's costs,” pursuant to an order ef the eourt, 
while on the hearing he eteteat teat he etanged the wurde 4: ceetion 
on the wrapper, in error, and thet he seratched then out when he 
discovered his mistake. Ne question of variance was raised on the 
hearing and in our judgsent it makes mo material differences whether 
the court ordered the sult disalesed or whether the clerk made the 
entty through mieteke, iceurine that the clers’ matey the eahey by 
mistake, hie action in thet regerd misied the defentant and, indi-« 
reatly, the court, and the case presents such a mistake of fact az 
may be eerrecsted by a motion in the nature of a writ oT/ gerem nobig. 
in Toth v. Samuel Philiingon 2 Co., 280 111. App. 247, 283-2, it is 
said: Whether the mislalavuntion given by the clerk teeiiiually 
constitutes misprision we deem immaterial. The mistakes of fact 
wpon which such a siotion may be predianted are not confined te 
omigsions or misprisicne of the clerk. Here the mistake of fsaet 

wae dismissing the case on the supposition that plaintiff had not 
appeared for trink, whereas he Led, oma thai feat was naknows 4e 


the court when it entered the order. Im principle the case is 
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similar to that of Kadden vy. City of Chigeage, 233 Li. 165. It 


there appeared that on the general call of the caleniar the cage 
Waa atrieken under a rule of court when plalatiif's attorneys 

éit net apoesr and make known their request for trial. Such a 
request wae made to the clerk but not correetiy sete by ruin. 
After having been araured by the clerk that the request was under 
atoed plaintiff's attorneys ieft end were not present when the 
Case was ealied., It was net enly keld to be such & mistake of 
fact as comes within the ourview of said section, but the attorneys 
were warranted in assuming thai tne gnuse would be plaged an tae 
trial calendar and tried in due course by reason of the clerk's 
aseurance. That the present case cane up on the trial call and 
net under rules pertaining to a g@@heral Gall presente no valid 


distinction in pringivle between thig case ond that. The elerk 
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The clerk, hovever, was wilstaken and sere as in the Madden case 
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misled the plaintiff and indirectly the court. We tuink, there- 


fere, the case was properly reinstated.” (Italies curs.) in 
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1, 207 T1l. app. 497, it was held taat | me tion 
iiea te vacate & judguent by & erit of error ¢ursn nevis wnere & 
Gircuit Court clerk fails to obey a rule of court requiring him 
to plaes uper the wrepper of & cage the tiume of the Judge te whom 
the ease wes reassigned, as the result of which a judement by 
default ia entered by « judge whase Game is on the Piles an’ te 
whom 14 Kad been assigned at « prior time. in thai case tae court 


@aid: “the clerk's fault and missxviaion were iu net changing the 
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assignment on the wrapper. A judge, se well as an attorney, may 
be misled by the fault of a clerk." The eourt further state: 
"fhe tendeney of the lar in this State is to allew the sation 
under section 49 whenever it is cbvioue that the aetion af 
the ceurt ip based wronm the fenit (either of emtecionr ar ef come 
mission) of the clerk of the court," and a number of Illinets 
cases ax¢ cited in supoort of thks last stataent. (See also 
Bytterick Publishing Co. vy. Goldfarb, 242 111. Ape. 228.) 

The plaintiff contends that the defendant was guilty 
ef negligence ont therefore the Imapment ebavté be ePfiemes, 
There ie neo merit in this contention. 

The plaintiff next eonterndea that the petition @1d not 
Sllege a meritorious dafenge and that therefore the judement 
should be affirmed. It ie a sufficient answer to this contention 
to aay that ft 42 unt neoogerre, fn a precesdine Like the sreorent 
one, for the petition to allege that the defendant had a meritorious 
eause of action. Allegations which show that an error of fect has 
been committed are easential; but the question of the merits of 
the original setion is not involved. | 

fhe order ef the Funiecineal Caort ef CHL Ong ef Uccember 
i, 1928, is reversed, and the enuse is remanded with direetions te 
the court te vacate the judument order of April 4, 1924. 

| REVERSED AND REAANED WITH DIRECTIONS. 


Barnes, P. 3., and Gridley, °., ganeut, 
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Wie JTUSTIGER “CANLAN DELIVERED THE GFINION OF THE COURT. 


im the Cireuit Court of -eok County, Flerence Fs Gilliam, 
complainant, filed her bill for diverge against Hichard ve SiLidam, 
defendants Thereafter, upon leave of court, the defendant filed a 
lengthy demurrer, general and apeciol in ite nature, The chancellor 
apparently treated it as a general demurrer amd entered the following 
orders “It ie ordered that the said Demurrer be and the same is 
hereby sustained, and the somplaimant cleecting te etand by her anid 
Amended Bili, it ta ordered, adjudged ani decreed thet said Amended 
Bill be and the eame is hereby dismissed for want of equity.” This 
appeal followed. 

‘The amended bill, after sacking the usual aliegationa as 
to residence, matriage and cohabitation and thet the complainant 
had always faithfully performed her duties as a wife, slieges 


“That the defendant is « man of vielent, passionate 
and ungovernable temper and that on frequent oecasions he 
addressed your oratrix with the moet opprebrieus epithets 
ané used threats of violence an¢ frewuently cheked and 
glapped your oratrix about the face ané bedy, eousing your 
cactrix great pain and suffering; that on, to wit, curing 
the month ef January, Ae 2s L926, at the home of your oratrix, 
the defendant herein, Richard “» Gilliam, secame so em aged 
because of an arguwent over a piece of veal extate that he 
came inte the bedrecm of your oratria with a cum in Kis ham 
and threatened the life of your oratrixn end put your eratrix 
in fear of her Life ané thet he then grabbed yeur oratrix 
about the meck and attempted to cheke your orstxvix, eaucing 
your eratrix great pain and suffering and esusing your oratrix 
te become sere, lame, sick and diasbled therefrom; that on er 
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about the isth dey of poor se De 1026, while the dofendant 
and your oretrix were entertaining the defencant’s friends, 
ene fires Eayeard and Bre and Mree “train, the defendant 
herein bacame enraged «t+ some statement made by your oratrix 
herein ami grabbec your oratrix about the throwt and choked 
her, causing your oratrix to foint and beceme oick therefrom, 
and that he hoa been cantimanlly magsing your oratrix so that 
her life with kim on account of ¢aid magging amd other mattere 
amd thimge hae become 29 miacrYable and unbearable that it be- 
eame necesesry for her ewm peace of mind anc enfety te live 
seperate and apart from the defencont, amd thet your oratrix 
hae, wince the th day of Septomoer, So Oo L9ES,_ Lived 
geparnte and apert from the defendant without her fault. 

“Your eratria further represents that om, 69 witt the 

LSth day of Jamuory, o+ De 1929, at the home of yeur oratrix's 
mother and father, the defemdunt Eicharéd *. Gillian, beets 
etxwek and teisted the arm of your oreatrix so thst the ligae 
mente Becaue strained amd causing your oretrix grent pein and 
auffering and requiring your eoratrix to have her ore in a 
eaet for a period of two (2) weeks thereafter.” 

The bill praya (inter slig) that the complainant be divoreed from 

the defendant. 

The sole question om thia appeal is whether the con~ 
pleiment's emended bili atates a geed cause ef action. In eur 
jucgment 16 deer. The defendant argues that it eppeara from the 
allegations of the 0111 thet “all acts of appellee up te September 
7» 1928, bave been fully condomed;" thet after that date the come 
pisinant “wee mot exercising her conjugel er marital relationship. 
Therefore the allegeé assault cownitied an hex on Jonusry 13. 1020, 
was no breseh of the ‘conjugal relationships’* “the morital relae 
tionship wae in suspension” and “the acts of danmuary, 192%, cde not 
anual the previews condenction,” and do net revive the old offences 
“yeeruse it wan not gemudtied agaimet the them existing conjugal 
Pelationshipe* In Lips ve Lines 327 tll» 399 42) 1% is suid? "The 
defense of condonstion in a divorcee suit, to be available to the 
@efendants muct be set up by ples ox afewere It is an affirm: tive 
defense and the burden of preof is on the defendant. (hekemp v- 
Elexemp, 275 [11. 98+) The court would have been warranted in mot 


allowing the appellant to make this defense witheut having pleaded 
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4t or averred it in hiv anewere® “hile 1t may be comeeded that 
4f it should appear from an examination of « bili itself that the 
atte amd condue=t charged agadmat the dvfendant khawe been candoned: 
by the complainant, « demugrer will ide to cuehk b4al, 4% fe eovious 
free an inspection of the inutont bill that 44 is mot ebnoxteus te 
a demurrer. The cefendant cites, im support ef his extraordinary 
argument thst the elieged agcault co:mitted om the complainant on 
Jenucry 15, 1928, “was not « breach of the conjugal relotionahip,® 
Sgserborry vs Abterberry, & Ores 2245 227. This cae, of course, 
does not suatain the defendsunt's argument. It dees hold thet an 
ansault, committed after the commencement of the suit, could nos 
oe consideree as one of the grounds for the divorce. *"Condonation 
Lom the injury 
dugal kindneses’ (Zazmham v. Fartham, 73 Ills 407, 500.) ‘The 
authorities hold thet comdomation is not «o strict a bur againet a 
















wife es againet husband, imevmuch ag she may find it diffioult to 
quit the common domicile, and eftem auumite through neweusity« 
Menee, cundonation on the part of the wife te not prenced with the 
seme vigor as conconation om the part of the husband.’ (luberstein 
ve Duboretein, 171 [lle 132, 136.) *FYoxvbearanee to obandon him 
and sue, dees not weaken her title te relief.’ (Harrisos v» Harrisem, 
20 Alas 629, 646+)" (Doose vs Dose, 198 Ills Apps 387%, S926) 

Aetual physlesl violence ig not essentinl to breach condonation of 


acts of physical viclences (Barnham v. Farnham, supra.) 


Ye are satdefied that the amended bill atates a good cause 
of action and thot the chancellor erred in custaiming the demurrer to 
the sume, ani the order of the Cireuit Court ef Cook County sustaining 
bel er paginel to the amended D111 amd Clomissing the 5111 fer want of 
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JGRSHAL:, YIELD & Company, 
a corporation, 
Appellante 






MR. JUSTICE SCANLAN DRLIVERS2 THE OPINION oF THE couRT, 


In the Superior Court ef Cock County, in an action ef 
trespass on the case, Katherine Watt sued Marshell Field & Company, 
@ corporation, Michael P. Yord and Edward 6. HeQudre. A Jury eas 
impemelled to try the cause and at the close ef plaintiff's evi- 
dence the court inatructed the jury to find the defendomt Ferd not 
guilty and the jury returned a verdict finding him met guilty. 
Later, by agreement, a juror wae withdrawn end the cause continueds 
Thereafter a eecond jury was impanelied. The plaintiff diomissed 
the couse as te defendant MeGuire. A verdiot wax returned finding 
the defendant Marehall Fielé & Company guilty and agveseing the 
pleintif(’s damages at the sum of (10,000. The plaintiff remitted 
$5,000 and e judgment against the said defendumt for $5,000 was 
entered. This appeal followed. 

Bech count of the decloration alleged en assault upon and 
falce imprisonment of the plaintiff, on Moreh 16, 1925, by the 
éefendant Marahali Field & Company, by ita then eervants, agents 
and employees, Hichsel P. Ford, Loretta Katherine Conway and Seward 
Se MeGuires 

The plaintiff was forty-five years of age and a woitresse 
6m the afternoon of March 16, 1925, she entered the retail store of 
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Narehall Yield & Company and purchased « few Bester ecards on the 
second floor and them went te the sixth fleer and lecke: at some 
éresses in shew cases im a email room. hen she come out of that 
room she saw six or seven eeete lying om an “exhibition chair." 
What gceurred thereafter is a matter of dispute. The plaintiff 
testifiec thet she picked up ome ef the ceats and took it ever to 
a mirror “te get the effect" and then turned sreund te put it back 
on the chair, when she was stepped by ome Loretta Comway, who eadd 

to hey: "What are you trying to de? Get away with thot cont?® 
te which the plaintiff replied: “Whe are you tht you should 
approach me in this mamner;” that Leretta Commnay took the coat 
from her anc took her down te the apecial ecrvice office of Marshall 
Field & Company, where she was sesrehed and questioned. Leretta 
Conway wos a special police officer of the City ef Chiengo, detailed 
to Hxreheall Field & Company's store under am arrangement between that 
company and KeGuire & “hite Detective Agency, whereby thet agency was 
te supply said company with sufficient help to protect the property 
of itself and ite customerss The agency hed the sole contrel ef this 
help and éireeted and instraates them en to their duties. The 
defendant had nothing to de with the hiring or discharging of the 
enid employsces, and one of its defenses wan, thet, im any event, 

the allegec assault upon end imprisonment of the plaintiff wae mot 
committed by any of ite servantea or agente. A witness for the 
defendant, Miléred Bevo, whe wae a clerk in its store, testified 

thet she saw the plaintiff roll up ome of the coats im a very small 
"peekage” and put it in her shopping bag, and then leave the cloak 
department and procecd to the itate street elevaters of the store, 

a distanee of about one-half block, where, just as the plaintiz? 

was about te take an elevator, she was atepped by Loretta Conway, 
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whe teok the cont from here The pisintiff wos then taken te the 
assistant superintendent's office. “hat eeourred there de a matter 
of dispute. it is conceded that the glaintif’ there gave her name 
ae MLimbeth “alters, The defendent made proof to the effeet that 
the plaimtiff there admitted etealimg the eont and that she gave ae 
am explanation for her act that she was out of werk and hard upe The 
plaintiff cemied making these sdmiesions and cemird wtornline the cent, 
On Maren LT, 1926, Leretta Comway precented am inferm tion te the 
Mumieipal Court im whieh the pleiniiff funder the name of Oli gabeth 
Valters) was charged with stealimg e cont belonging te the defendant 
Marahall. Field & Company, A short time later a jury im that eourt 
returned a verdict finding the defendomt (plaimtiff) not guilty. 
Loretta Comway died July 4, 1926s 

The cufenmient hae ergued a number of contentions in support 
of ite motion for a mew trial, but in the view that we have taken of 
thie appeal we deem it necesoary to refer to only ones 

The d:fendamt strenuously argues thet 4+ did net have a 
fairy trisl, for the reason that “during the trial of thie case the 
trial Court cont imualiy interrupted gouneol, took over the « xemination 
of witnesses, asked Seadine questions, and did this to much an extent 
that the record ond abstract are several times ac long as they should 
bee It wae necessary in making the abotract te quote the Court 
exactly im order te sustain owr proposition that the cencuct ef the 
trial Court was such that the defendant did not have o fair trials 
A teference to almost any page of the abatract «111 imdieate thet it 


was the Court whe conducted the procecdings.” “e regret to atate that 


this contentien is clearly a meriterious one. 
A&% the outset of the trinl, while councel for the defendant 


wae making hie opening statement, he stated that Loretta Conway was 
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@ especial police officer of the City of Chicago detailed to the 
defendant's store. <t thie point the court, of hie own motion, 
made the following statements “I am net goime to allow thet. Hes 
You can’t do that in this court, Mr. lamdene I knew the whole 
eituation ami you can’t de that. You are going to claim Harehall 
Field's didn't pay her.“ Thereafter the court continuously interrupte 
the counsel in hie statement by questions ané anuerifione that were 
highly prejudicial. The counsel again stated that Loretta Conway 
wes a specisl police officer of the City of Chicago, am although ne 
objection was made to the statement, the following ceourred: "The 
Court: ‘het do you mean? You mean she's a regular police officer? 
Mir. Landon: Special. The Courts hat do you mean by special police? 
Wr. Landon? Appointed under the previaions of om ordinenece of the 
City of Chiesge whereby - The Courts: Paid by whom’ Ere Landoms 
She was paid by the HeGuire-Uhite detective agency. The Court: ‘that 
wen't dow DBoen't talk to me about any special pelice. * * * Then you 
say she waa paid by the MeGuire-"hite detective agency. “he paid 
MeGuire-*hite detective agency?* 

Mildred Bevo was =o very important witness for the defendant 
She was a saleslady im the cloak and suit department of the defendant. 
She had testified that the plaimtiff came inte the esid department and 
looked at some coats that were om the backs of chaire ami thot ashe the 
Folled up cme coat im a very amall “packsge” and put it im a chopping 
bag thet she earried end then cleaed the bag. At this point the 
following occurred: “The Courts Nolled the cost inte the shepping 
‘bag’ the Witmesss Imte the shopping bag, the other cant, - closed 
the shopping bag and deliberately walked away until fimally Mies Conw 
happened to be im the eection some way or other - I don't know where 
she came from - and she asked me if 1 wouldn't’ follow her, while she 
followed thia party out, and she walked to the State street side 
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mear the elevatera « The Court! “hat wae thet yeu say ehe tock? 

& coat? The “itness: Yeo. The Court. How levge? The “itneaes 
Well, it's ao eprimg cent, a iittle Light «pring cout. The Courts 

How Jearge? The “itnesas “ell, it's s regular gdse conte The Courts 
A woman's coxt? The Vitmesss A women's cont; yeas And she - of 
coureae, Wiese “onway asked her whet she had in her bags * * * The 
Court: How large? The "itmess: About thet large. (Indiestinge) 
The Court: Hew large de you indieste? You ore talking now shout 
wrapping up & cont ami putting it inte a bage How large = bag? The 
8itnesst <beut that lerge. (indie«tings}) ‘The Court: Deseribe ite 
The ‘itmesst I don't know how to describe it. ‘The Court: As lerge 
ee that? The “itmese: “elly about - vould you say twelve feet, I 
meen twelve inches, rather? Ome foot. The Court: OBwelive inches 
longs The “itness: Yes. And about the some width. Mr. Lenxdion 
(counsel for defendant): Then whet oncurred? The Courts Is that 
the bag? There's some claim Marshall Field & Company had thet bage 
Mr. Vhiteside (counsel for the plaimtiff): Yea, your Honor. Mre 
landen: “e haven't got it. I don't mow. He wsid there's a claim 
we have got its I say we haven't the bag» Mise Conway, the police 
officer, teok that bag. The Courts ‘hat's become of it? Mr. Landon: 
I don't knows * * * The Witness: She had the coat in the hand-bege 
It looked like o shepping bags It was a dark bag, i presume it 

Waa made of leathers 1 sew the conte It was a dork cont, kind of 
coffee colored. The Court: Is the coct here? Br. Landon: og we 
haven't it heres The Court: “hat became of 1tf Ure Landon: The 
police took it overs The Gourts But where is it? sr. Landon: fT 
doen't mow. “ell, we never got it back, av for as I know, It was a 
plain tailored coat. ied a very Little fur collar on dt, a marrow fur 
collar, no fur around it. 1 de not remember how it was linede The 


Court: I suppose thet semebedy will be here from some place, = 
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presume, thet has knowleége of the gest, where it wae taken toe * * * 
The Witmesst he took the other eoot amd rolled it on her knee to a 
ewall pockage and dropped thot inte the hamd-bage The Courts ‘Tas 
the Bag open, did you see - The “ltmesa: The bag was open, The Courts 
Rid you see her open it? The VYitness: It was openg yeas The Courts 
Did you see her open the tag? The “Ltmese? Yee. The Courts “hen 
wag it she opened the bag? The Yltness: “hile she wae locking at 
these conts before she piaeed it onte her arm. The Court: “he opened 
the bag? The “itneset She opened the bage” The trial ecurt then 
examined the witmes# as to her testimony in the hecring of the cose in 
the Kunicipal Court wherein the plaintiff was charged with stealing 
the conte The exomin: tion amd cress-exemination of this witness was 
practiesily conducted by the trial court, and the jury could have 
érewn no other recsonable conelusion from the examination ari from the 
inquiries mace by the court as to the whereshboutes ef the cet and the 
bag than thet the court did not believe the testimony of Mirus Bavee 
Nathaniel L. Crawford, agsistent to the superintendent of 
the defendant's retail stere, was also an important witness for the 
defendant. He was placed on the stand for the evident purpose of 
proving (inter alia) thet the defendant did not couse the arrest or 
imprisonment of the plaintiff. The sbetract shows thet neither the 
counsel for the plaintiff nor the counsel for the defmdant was given 
a reasonable opportunity to examine er eress-examine this witness, and 
that the court practically conducted the entire exemimation. ‘uring 
the examination the fodiewing occurred: "The Courts “hot become of 
the coat? The “itmess: I don't know whot became of thate The Courts 
Well, didn't anybody ever find out? Lon't you knew whether it ever went 
back to Marshall Field's or whatever became of it? The “itness: 1 
don't know what became ef it. I couldn't tell yous fhe Courts: “ell, 
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who would know? The “itmewss I don't knew thot anybedy would know 
The Courts Gir? The “déimesaut i don't mew wuo would know. The 
Court: Yell, 4% was a valuable gout, weam't 467 Phe “itneas: “orth 
$85, ‘he unfortumate part, I com't tell wht hae been done with ite 
* * * The Court: Dic you hear Mies Comway tell MeGuire in your 
presence thet she, Kies Comway, had taken this out of the handbag? 
The “itmess: Yese The Courts ‘ere you told by Miss Conway that 
Mies Bove, or whatever her name wae, hed secn her tke the garment 
and rell 4t wp and put 4% in the hand-bag? The “linesas She made « 
The Courts “ere you told that? The “itmeses “he mentioned » salege 
lady. The Court! Sere you ever teld thet? The “itmeas: Yess The 
Courts You didn’t send for the saleslady. The  itmese: Wee I didm'te 
The Gowrt: oe you know whether she was a witness in the police eourt? 
The Yitneas: I don't know. I wasn't in the police court. ‘The Courts 
Dic you keep trock 6f thie esse ot all im any way? The “itnese: I 
haven't persemally, ne» There was no neceasity fer me - The Courts 
Sfter she (the plaintiff) refused to sign the statement and wouldn't 
sign it, bad it ogcurrec to you that it weuld be edvisgable to send 
for thin aslesledy to find out whether er net the statement of Higa 
Conway wae in amy way corroborated? A. That's taken care of by 
Sergeant Hofuires the Courts I seked yous The Yitneset He, tf 

aid not. The Courts Yell, it de your property, iam't it, thet you 
are talking abowt? The “itnesa: That is not my business. The Court: 
It is your property, Morchali Field's preperty, wasn’t it? The Vite 
ness: Yes. The Court: ‘Yell, did it ceour to you, Er. Ggawferd, te 
send for Miss Bovo, this saleslady, if it were true thet Bigs Conway 
hed seen her toke it out of the bag amd that the saleslady had seen 
her put 1t in the bag to confrent her with the person? Jad that 
ecourred to you, to send out for the salesledy? The “itness: That. 
Was already done by Ed MeGuires The ‘qurtt “hat was done by Bd 
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MoQuire? The “idtmesa: The question you put to we. The Courts 

Welly did Misa Bove come down there? YVThe iimesat Noy Mien Bove 
didm't., Hd MeGulre went up there, The Courts Lid he take the 
Plaintiff eleng? The “limesa: No, he did note” The witness 
testified that the plieinmtiff woe brought inte his office and interregats 
ed by KeGuire and that at the request ef the letter he wrete down on a 
piece of paper «what the plaintiff ssid. The witnesn testified that 
the plaintiff’ then and there sdmitted stexling the coat end that she 
gave as em explanation for her act thet she wan out of work and hard 
up» The witness further stated thet he vrete down om the pisee of 
paper the admissions made by the plaintiff. At thim point the follewe 
ing occurred: “The Court: “#12 have you get thst atatement? The 
Witness: i don't know where it is right mows * * * The Gaunt Then 
what happened after you wrote 1t up? The Yitmess: I gave it te Bre 
McGuire, * * * The Courts “hat his become of thet pieee of paper? © 
Vet wae that written on? The “itness: Ordinary ruled papers The 
Court: Do you know whet became of it? The “itmesa: No, sowe of the 
lawyere hed it 2t ome times I don't know whot became of ite It wag 
ordinary ruled paper, not written on a form blank. I last aaw it in 
Judge Pam's court. Chen Miss ‘elters wos brought in the office I was 
writing out an accident report. fhe Courtt Bon’t make a opeech 


about ito® 
Bdward ©» MeGudre, called by the defendont, testified thet 


he Was a regular police officer of the City of Chiengo and had been 
auch for many years, and th=t for tranty years or more prior to the 
time in question he had been detailed by anid city to watch pick- 
pockets and vhoplifters in the dtate strest department ateres and 
that im the performance of his duties he made regular rounds of the 
said stores. The examination and crose-examination of this witness 


wes proctically condusted by the triel court. During the examine tion 
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the following occurred + “The Court: ‘Rat became of the hand-bag? 
We haven't got to amy exeese “Rat became of the hend-bag amd the 
partioular garment? Ur. Lemdon! if you know. The Courts They were 
in your presence. The ‘dtmese: Yes. The Courts: You teok her to 
the patrel wagon, didn't you? The Yitmegat Sey there waen't alty 
wagon reacy, and 1 took her up im a taxi. The Court: Yeu took her 
up here to the Hurrison street police etation. The Yitnees: Yess 
The Courts Did you take anything with yeu? The Yitnegs: Yes} the 
bags the bag wae kept in evidenee until we were in »~ The Court: 
Phat di¢ you deo with it, is the question. The ‘itnuess. Put it in 
the custodian’s effiee, the police custedian's office, The Courts 
Her bage The (itnees: The bag that was used « fhe Court: ell, 
the bage The ‘itmessi Yes. The Courts ond the drese. The “ite 
meast Yes. The Couxt: And the gorment, whatever it wage ‘aa it 
adress or coat? Mr. Landen: Coat. The Court: Coste nd they 
wers taken by you with her to the police st«tion. The Vitnesait Yeus 
The Courts “hat ¢id you de with them? The “itmess: Kept them in 
the cuctedian'a effiee until the last ease here ami we were under « 
I wap under - I believed we wouldm't need 4t any more ond I offered 
it to this womam te take it ani she «couldn't take it. The Courts 
Offered what to her? The “dtmesa: This ley here. The Court: 
Offered what The Witness? Her own bag. The Courts Where is the 
dreas?t The “itmess: The drees? ‘ent it back toe the store. The 
Court: “ell, whe haS got it? ‘The Yitmess: Marshall Field's got ite 
The Courts “he? Whot portieular imdividual? The “itmese: I don?t 
reeall whe I give it te. “Somebody in the office there, and teld 
them we were through with it. The Court: ‘ell, this leveuit was 
pending. ‘this leweuit hes been pending, You knew thit» com*t 

you? The “Atnesst Ne, I didm’t theme I thought 1% was overe The 
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Court: You theught thie lowewit «se ever. Very well. Mr. Landon: 
This leweuit woen't breught, if the Court please, until 1927. The 
vitmesss We. The Courts: At any rete, whot become ef the bag since 
you say you effered it te her’ The “itmegs: I put it in the custeo~ 
dism's office and teld them thit the owner didn’t want it, and they 
Bold it, I presume. That's a yeor ago or more. The Courts They 
BOlG ite The “itmess: I presume soe That's whet they de if there's 
uncalled fox geeda. * * * The Courts Did you asy you got the coat 
and turned it buek te Murehali'@ield 6? The Yitmese: That's my 
recollection. That's the course we took with ether goods that's in 
evidenee. The Court: The portieulear individual in Morsheil  Piecle’s 
$o whom you returmed it, you don"$ reesall. “hat would be the custom? 
“Rat's the general way? The \itmeas: Leave it in the superintantent's 
office.” The witness stated thot he examined the plaintiff in the 
office ef Mr. Crawford and thet he requested the latter “to make a 
memorandum of whet she aniée” At this point the fellowing occurred: 
“The Courts “hy did you ack Grawferd te de it? “hy didn't you de 

it yourself? The Witness! “ell, he was a elerienl fellow there; 

he was at the d@gke" During the eress-examination of thia witness 
by the court, the foliowing occurred: “The Courts: “eli, there vas 
@ tricl of this lady fer atenling th.t eoat. The “itmess: Yess 

This ease wae up in anether eourt. The Courts “e are telking about 
Judge George where there was a trial, The Yitness: I doen't reeall 
new. ‘The Court: Yeren't you there? The “itmeas: Yeo, Iwaa theres 
I don't reesll whether this « The Court: Bove «+ The *itnesst Yeo 

My recollection is thet thia woman plend gulitys The Court: I didn't 
ask you that. * * * Wait a minute. This atatement has been made 
here in the presence of the jury and, if the t's tact thet this woman 


plead guilty, this lawsuit 4s ever. Mr. Landon: ‘ells I don't 
understand thet's the fact, if the Court please. The Courts “hy 
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sees he state 1t? Mr» Lendons I dom't knew. He didn't estate it 

as a facts; he didm't remember. The Courts I heard him say - The 
Witnesat Your Honer when you asked me if I remembered that - Vell, 
the clerk = The Courts Uon't let's trifle with thie thing. If you 
Wish to withdraw thet statement, then «withdraw ite if you wish to 
stand by it, we will examine the receréd, The Witmesas “ell, ft 
don't know. I am mot pesitive mow. I feel now that there wen o 
finding ef diomissal. The Courts Chat's that? The “itmess: f 
hed in my mind thet she plead guilty and that the Court discharged 
hers That wos my recollection. The Court: “ell, mow, Lister, lire 
MeGuire, - Mre Landen: Baw, if the Court please, I object. The 
Courts All right. Objeetion sustained, Then the anower etands 
You want the anewer to stand thet she plesnd guilty? dre “hiteside 
(counsel for plaintaf?)# He didn’t say, ae I understand it, that 
she plead guilty. The Courts: Reed it. The “itmesss I thought 
she did» your Hener. I know now that she didn't. The Court: How 
is thet? The “itmegst I imew now thot she didm’te Sut I hed in my 
mind that she dide The Courts Oh’ Then when you made the statee 
ment that you umierstood that she plead guilty, that woe your 
impression «t the present time. The /itmegs: Yes. The Courts But 
now you think you are wremg about it. The “itness: ‘ell, it wasn't 
my impression just new but befers thin ence come up i hac 1¢ in my 
mind thet she - The Court: Now, if thit stands, then the receré 
will be admissible which otherwice wouldm’t. That's before the jurys 
The statement should not - Me. Landen: If the Court plesses, I shall 
effer that entire recerd. The Court: Bo. There « “hut do you 
mean, the entire record? Mr. Lenden: Of whet eecurred in the 
Hunicipal Courts The Gowrt: He, thot is mot sdmiscible. You 

kmew that is mot admissible. ‘The Judgment of the Court, if at 
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all, might under certain cirowumetenees be udmigeible. Mx. Landent 
*@ll,» 4f the Court plesaoes you aeked the witmean - (he Courts 1 
know, i avked bim @ Strike it ali out. The jury will divregord the 
ste. cement of the impression of the witnesae It in not evidences 
“trike 1% all oute Mrs landeont Now, Mr. HoGuire, in the room that 
cay, Mrs Creowferd was there oll the time you were there, was he? A. 
Yeso Ge id he ot any time direct you te eali the wagon? Ae Hog 
he hadim’s omything te de with 4t. The Gouwrts He didn’t nok you 
whether he had enything to Go with dt. The “itmess: Noe The 
Courts Gentlemen of the jury, you will disregard the statement of 
the witmess that Mr. Crawferd had nothing to do with it. Thet is 
net evidence. Ami please don't make these statementa, You are not 
the jury. You are mot paceing om this ezee» Theee twelve men aree 
Con't repeat it them, Mx» MeGuire. The “dtmess: Nos" 

Mex Be Sherman, suditer of the Covenant Club ef Chicagn, 
Wan @elied se a rebuttel witmess by the dofendont, app rently te 
impeach the testimeny ef the plaintiff tht she had worked ce @ 
waitress for thet club im Marchy 1925. ‘he trial court net only 
practieally cemducted the exemination of the witness, but he stated 
thet he wae a member of th t club, amd be made stetemente indies ting 
that he had a personal knowledge of facts thot bere em the subject 
matter of inquiry» 

The pleimtiff wae ealled in rebuttal and the following 
is the direct examination as shown by the ebetraet: *T was not 
employed so « regulur waitress in the Covenamt Club at amy times 
i only worked there extran, sometimes at noon, sometimes in the 
evening, sometimes ot midmight partiee» I omly worked in the o1d 
club. The Court: Yeur etatement thet you worked there, if it 
appeara that the new part was put up, thet the club went in there 
after the 29th of Lecamber, 19:4, then you were mistaken about 
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working in the Covenent Club on the 16th of Mareny L028. Ax I 

must bey but | never worked in the mew club; only in the old eclub. 

[ ganmot reeudi where I was working om the dey ef this arrest. 1 
worked at different places. he Court: All right. (The Vitnese:) 

I heard the tectimomy of M7. Crawford this afternoon. It is net 

true thot br, Crawford did mot talk to mee He did ali the talking. 
Tae Courts Lef me ask you this question: Did you handle more than 
one dress or cent? The “itneses Ne, I emly handled one. The 
Courts That's whet I am ackimg yous “as anything token from the bag 
by anybody there, Mise Convxy er anyone Glace? ‘The “Litnesa: Mo, 

your Honor. The Courts Yas there onything in the bags any goxment? 
The Witness: Bo, your Honers The Courts ‘ss there any sorment 
taken from anything other than yew have alresdy testified? The “ite 
nese! Wo, your Honor. The bagwae exnctly the sise of thet (ree 
ferring to the one the witmesa had) and if the other one were here 

it would measure exsetly the some. The Courts 4nd hew large ia that? 
Well, we will mecowre it if there is any question sbout it. Have you 
got & tape mensure there? ‘Any objection te the Court meosuring it? 
Mre Landon: Yee, I object to a compsrisen of the twor The Courts 
Ohi nog not a comparisom., My.» Landon: Of the sizes. The Courts 

She has a right te acy that it was just like this ome, hasn't she? 
Hy. Landon: I ebjeet. The Court: “hat'e the objection? wr. Landont 
I stated it. The Court: You say you ebject to the Court, when she 
gays it was the sise of this one, giving the measurement of the one 
she exhibited? wr. Lemden: Yea. Let her state the size of thote 

The Court: Objection overruled + Youare not questioning the accuracy 
ef the messurement. Sr. Landom: Ho. I doen't kmow. I better come 
upe The Court: ‘ell, come up and look at ite Mir. Landont Woy ft 
will tuke your word fer it. The Court: It ie nine imehes ani ao 


half in length and sevem and a helif imches im width. Counsel ie not . 
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questioning the secursey of the mosaurqment., Bre Landon: Boe 
The Cours Sut objects to the measurements You ony it is just the 
Size of thet bag. The *fimesai Exactly. Theat wis the only hand« 
bag It had with me that days Thet hend-bag was exhibited in the 
court room. The Court: ‘ss it offered te be returned to you? 
The Yitmesat Ro» I went up to Marshall Field's several timer « 
The Courts Have you seen it ainog, I asked you? The “itnesst Wo, 
your ener. I went up - The Jourts Reyer mind aseut Borahal. 
Field's. i asked you whether you have seen it sineses. (The “itness:) 
The ¢eat wae a full lemgth cont, size 40. The Courts What does 
that mean’ The “itmees: “ell, large enough to fit me. I take a 40 
sizes The Courts How long? How far did it come dewn? The Vitneas? 
Vell, in 1926 they ware the coats longer than they are weiring them 
now, Tt wae a fullelength coeate 1% came down te menr the ankles.* 
On the hearing of the motion for a new trial the following 
occurred: "The Court: I regard the dumges fixed by the jury aa 
highly excesaive, Mr» Lemdon. If yeu will pay “ifteen Hundred 
Poliars I will require him to remit down to thet sum or I will grant 
a new trial. But, if you are going te the -ppeliate Court i wili 
enter a judgment on the verdict for the full amount. Mr. Landen 
I cannot agree te pay $2500.00. after further orgument the court 
anmnounesd he would mot require a remittitur unless the defendant would 
agree to pays andi them, turming to the atterneya for the plaintiff: 
“hat do you say about a remittitur? Mr. “hiteside: %e will remit 
down to $5,000.06. The Courts Very well. I de not require it, 
but if you voluntarily enter a remittitur af $5,000.00 you my do it. 


Mr. Yhiteside: Ye will remit down to $5,000.00. The Court: The 
motion for a new trial is overruled, * * * If you will bring in 
21,500.00 at any time during next week I will set aside this Judgment 
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and require the plaimtiff to accept $1,500.00 ay I vill grant » 
mew triale® The defendent had the legal right to appenl from any 
judgement that might be entered, and the attempt by the trial court 
te coeree it to waive thot right amounted to an abuse of judicial 
Power « 

That the condust of the trial court during the preceedinga 
wee highly prejudicial te the defendant ig evident. In facts, the 
gleaintiff has not attempted te anewer this contention of the defend« 
ant, The record shews that at times, becouse of the cont inueus 
axaminution of witnesses fer the defendant by the court, couse] 
for the defeniamt was practieslly prevemted from properly presenting 
his evidence, and that when the court hed finished his examination 
ef certain of these witmesges it was herdiy necesssry for counsel fer 
the plaintiff te eress-exemine theme ‘“¢ are not aware of any record 
in a ence where there was «@ jury trial where the trial court teek 
euch a large part in the examination ami oresseexamination of the 
witnesses. “ec sre anxious to be temperate in our comuente on the 
conduct ef the court in the imetant osse, amd we therefore quote the 
expressiveZlanguage of our Supreme Court in paveing upon a Like 
question. In The People v. 2 ti,» 351 Ills 531, 596, the court 
seid? | 

*it is generally within the prevince of the court to 

propounc pertinent and properly=fremed questions to a witness 

te clear up the reverd when it appears that such questions will 
wot be asked by counsels The exercise ef thet power, pare 
ticularly on such matters as constitute crucial pointa ef the 
Gasé, ia not only embarrassing to counsel if leading, sugsestive 
and improper queationmea are ceked, but is always likely te or ouse 
® serious apprehension im the minds ef the jury as to what the 
ecurt thinke on the iesue of guilt» fo question » witnees is a 
teek of grent delicacy «hen done by the court, ami even the 

tone or infleetion of the veice of the judge may tend to indicate 
te the jury «hat the court thinks az to the cuilt ef the 
éefendonte Expressions on his features anc the methed and 
momner of ruling on ebjeetions are sll likely, in a contested 
cas¢, to be taken by the jury az gome indiention of the epinion 
of the court on the question ef guilt of the defendant or 


credibility ef the witmese. Any extended examination ef « wit- 
Rese by the court is escemtially unfair unless it is very skille 
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fuliy aw taeetfuliy comdueted. OCireumatances arise in the 
trial of a ¢caee where orderly diepesition of the court's» 
business requires that the eourt examine witmesaen, or even 
eYeaz-exemine them briefly» Sut euch a situation did net 
arise here. Inetanees sre rare and conditions exeeptional 
whish will justify the preaidimg judge in entering upon and 
conducting an extended exemination of witnesses, and the 
exereise of 2 sound diserction will seldom dcem such eetion 
necegeary or advieablee® 


(See also The People vs Silsom, Si4 111. 412) The People v. Melimlleny 
BOO Ill. 383«) 

The defendsomt seriously contested the eoso om the morite 
ana 4t head the right to have the jury determine the facta, unin<- 
fluenced by any statement, act or comduct of the trial court. it 
hes been deprived of thet right and hae sot had « fair and impertial 
trial, and the judgment ef the Superior Court of Cook County is 
reversed and the cause Le remandede 

KEVERGED AMD NEMANDE te 


Barnes, Ps Je, and Gridley, Je, concurs 
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MR, JUSTICH SCABLAN DELIVERED THE OPINION OF THE COURTe 


In the Superior Gourt of Cock County, im an action on 
the case, Joacph Me Fleming, plaimtiff, sued Dominick Marubio, 
@efendent. There was a trial before the court, with a jury, and 
a verdict returned finding the defendant guilty and asseasing 
the plaintiff's damages at the sum of $1,500. Plaintiff remitted 
$101.40 and judgment was entered for €15398.60+¢ This appeal 
followed. 

This is the third jury trial of the causee Im each the 
defendant was found guiltye The declaration consisted of three 
counts. The second count pleads a certain ordinance of the City 
of Chiesgo, which provides that "No perzon shall leave any horse 
er other animal attached to any carriage, wagon, curtis sleigh, 
sled, or other vehicle in any public way of thie city, without 
securely fastening such horse or other animal, under a penalty 
fer each offense of not less than twe dollors nor more than tem 
dellarsg” that the defendent, im violation of the said ordinance 
and regardless of his duties in that behalf, carelessly, etce, 
left his team of horees then and there attached to the said 
vehiele on the publie highway, without securely fostening the 


some, anc that the team of horses became frightened or restive 
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and by reason of the defendant's negligence, etes, in failing to 
securcly fasten the said team of horses, they then and there ran 
aways that at the time and place aforesaid there were large numbers 
of children oc tender age passing end playing upon and along said 
public highway, all of which the defendant well knew, or in the 
exercise of due care should have imown, and that when the said team 
of horses ran away they threatened and endangered “the life and 
dimb of said children” them and there on the public highway, “seeing 
which danger as aforesaid, the plaintiff, im the exercise of all due 
Gare and caution for his own safety, went te the rescue of said 
children and attempted te, and did, stop seid runaway team of horses 
of the defendant, in the doing of which, the plaintiff was then and 
there, and as a direct result thereof, necessarily end unaveidably 
atruck by the hoofs and legs of said horses, and thrown violently 

to and upon the ground there, and then and there severely trampled 
on by said horses of defendunt, and he, the plaintiff, thereby, then 
and there, sustained injuries," ete. The third count pleads the 
seid ordinanee and else cherges the defendant with wilful and wanton 
negligence. 

The defendant first contends that the court erred in aot 
éirecting a verdict for the defendant. 4fter a careful examination 
of the evidenee we are satisfied thet there is mo merit in this cone 
tentions 

The defendant next contends that the “plaintiff is guilty 
ef contributory negligence," and he cites in support of this con- 
tention the case of Devine ve Pfaelser, 277 Ill. 255+ In that case 
the court held that an attempt by a person to save the life of another 
although et the risk of his own life or injury to his person is 


sufficient te exempt such person from a charge of negligence unlesa 
his act was rash and reckless, entailing almost certain injury, and 
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that where the only ground for justifying the entirely voluntary 
action of a person in attempting to step « herse, which was running 
avay with an empty buggy on a residence street of a city, is that 
he encoumtered the risk te save human life, there must, in order to 
justify a recevery ef damages from the owner of the horse, be some 
evidence temiimg to show that some person or persons were im danger, 
or some ciroumstances proved from which such inferenee may reason- 
ably be drown, and the court held that in thet case there was no 
evidente nor ¢circumstamees that would raise an inference that there 
was amyone in the slightest denmger from the horse and thet there 
was mothing in proof from which it ceuld even be presumed that the 
plaintiff had any oecasion te believe that anyone was in dangere 
in the instenmt case, the defendant concedes that some young children 
had been playing in the street, but he argues, apparently, that the 
evidence shows that they had seattered and gotten out of the way of 
the horses before Fleming attempted te stop the latter. The evidence 
fer the plaintiff is te the effect that there were six or seven 
ehildren on the street, playing - running back end forth; thet the 
team started slewly and that when the plaintiff ren oul to step it 
the children were right in frent of the horses. The defendant has 
not fairly Bbstracted the evidence bearing on this question» As the 
defend=nt offered me proof in reference to the accident the plaine 
tiff's evidence aw te the occurrence stands unchallenged. Under the 
facts of this ease and the rule of law laid down in Devine vo _Sfaelaery 
supra, the plaintiff was net guilty of negligence in stopping the 
horses of the defendent on the ocossion in questions 

he defendant contends that the plaintiff failed to prove 
by a preponderance of the evidence thet the teom ef herses in question 


belonged to the defendant. here is absolutely no merit in this 
contention and in our judgment the claim ef the defendant, in this 
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regard, Was a mewe pretense, and made to evade responsibility. 

The defendent contends that the trial court permitted 
improper cross-examination of the defendant, Morwbie, and the 
witness Florence Harubioe ‘e find no merit in this contention. 

The defendent alse contends that the court erred in pere 
mitting the plaimtiff te intreduee in evidence a certain letter 
written by the defendant, dated Moreh 8, 1926. In this letter the 
defendant claimed thet it was net his team that hurt the plaintiff 
and he cherges the plaintiff, therein, with obtaining money from 
him by false pretenses. It is a sufficient anewer to the present 
eontention to say that we are unable to see how this letter could 
possibly have injured the defendant. It had a tendency te injure 


the plaintiffe 
The defendant contends that the court erred im refusing 


to give te the jury defendant's refused instruction number twoe 
The defendant dees not assign any reason or argument in support ef 
his contention, and we misht therefore disregard 1t3 however, we 
think the inetruction, under the ruling in Jeneary v+ Cc & Te 
Traction Cos, 306 Ill. 392, is bade Im that ease the oourt held 
that ill-will or an intent to injure is not a necessary element 


of wilful and wanton negligences 
The defendant next contends that “remarks of plaintiff's 


counsel were improper, inflamuatery and pernicious." “e have eare- 
fully considered the argument of counsel besring on this contention 
and we fail to fimd omy remarks that would justify a reversal ef the 


judgment in this cases 
The defendant next contends that the amount of the judge 


ment is exeessive. We find no merit in thie contentions 
Three different juries, passing upon the evidence, have 
found the defendent guilty. The defendant has not preduced any 


e@videmee as to the mamner in which the wcident eccurred, and the 
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wajor point upon which he relied, upon the trial, wae that the 
team amd the wagon in question did not belong to him. As we 
have heretofore stated, the proof clearly shewe that the horses 
and wegon did belong te the defendant and thet his disclaimer 
of ownership wae 9 mere pretense to evade responeibility.e 

The judgment of the Superior Court of Cook County 


should be and it is affirmede 
APYIERE De 


Barnes, Pe Jo, amd Gridley, J.«, conewre 
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TRE FOREMAN Tpfer & SAVINGS BANK, 
(Complainant) Apsellee, 






APP RAL FROM [INTERLOCUTORY 


| 


ORDER OF oy ROUIT COURT, 
AOUNTY, 





On ap poeel of AMERICAN SASH AED DOOR 
COMPARY, &@ corporation, 


(Defendant) Appejlant. 
OPINION FILED JULY 3, 1929, 


WR. PRESIDING JUGTICE WILSON delivered the 


opinion of the court. 


September 25, 1928, the complainant, the Ferenen 
Trust & Savings Benk, ® corporation, as trustee, in trust 
agreement No. 1396, filed ite bill of complaint againet the 
defendant, American Sash and Door Company, 2 corporetion, 
charging thet it had a judgment againet the defendent for 
the sum of $3,520 and that execution upon said judgment wae 
ismued anc delivered to the bailiff of the Municipal Court 
anc thet the game was, thereafter, returned unsetisfied. 


The bili further charged that the judgement is in 
full force and effect and that the defendant has conveyed 
its property to the Worth Side Ggeh end foor Company, or 
some one else, with the intention of defrauding the complainant 
and hindering and delaying the complainant in the collection 
of ite judgment. The prayer of the bill is for discovery, 
the payment of the judgwent, for a receiver end for. general 
relief, 





4 § i 
jit we | an 
~ if 
Me es 
~~ 
“ é 











TRA ODETVAG BF 
rio longs (Panatel 


YROTNDOL eT axl wom von | 


gentoo TIGG oa SY BLGRD 


AYrR7go Zoon 


14 
i 
4 
| 
| 


¢ —— ro 


; 

AGT GHA RRAR WAOIREWA to tascgs of 

yates ection a TRAD 
steatfegch Ofashue ted) 


sOSGL ,& YIUG GGITT WOTUTWe 


ait Sexeviiab BOadTe LOgTSte Oe IGtesnd JAK 


Tree ede te molaiqe 


mmeetes odd ,Feeeletommo edt ,B88L ,O8 sedeedqak 
Fumes “ni -pottare? ea ,woilategies 6 dap agatvyy? 2 teva 

aig tumieas Satsiqwon te Iitd ads balet {ORL . of toromawrgs 
OIF Raed s ,gaequ0 tool Bune deee abla ataabas Tad 
tot vanhaste’ sot toviego wioephet 4# ws teal ve ‘pant gal grass 

enw teomalet Dies ceay aoltwnere tedd fees O88 EH to enmnm cul 
Paa® Iaqistaw® aid Te Wetiad ach ot béveveteb ‘bee begans - 


-belelveans berries ,tettaaredd wa ome mit cade bare 


ai af teoegiet ade dade begrade nehicat (fie aa? 
heyovaco ave daaiaeved oft dads has foots Sas eoxet Let 
ee) a ermegtIO are Sapna dane ‘RR acl edt os Wrteqosy att 
tntskelqwen att qethaotteb Yeo woktnedes “wnke tie awate ene amon 
Holsoeling wit a2 tamatoiqaon edt gatyetet bas ertiebats bee 
sVisvooalh mh af Litdiods te reyerg eo? — sdaouptut ad to 
 Lesronceeg cet baw Teessoen s ‘tet peeneaton, al te tasers ene 











stekton eh 


on sas 


The defendant filed ite answer denying generally 
the charges in the bill, except as to the procurement of the 
judguent, end as to this it neither admits nor denies. 

The bill was verified ae follows: 


"Richard Fisher, being assistant secretary 
of The Foremen Trust &@ Savings Bank, on oath 
states that it is the complainent in the foregoing 
bill named, end has heard the same read and knows 
the contents thereof, That the matters and things 
in: said bill conteined are true of his own knowledge, 
except as to those matters which are therein state 
to be on his information and belief, and es to those 
matters he believes it to be true, 
(Signed) The Foreman Trust & Savings Bank, 
not individually but solely az 
Trustee under Trust Agreement 1596, 
By (Signed) Richard Fieher.” 


April 22, 1929, an order vas entered as follows: 


*On motion of Otte V. Rentner, solicitor for com- 
bl@inant, defendants being present by counsel, and 
this matter coming on to be heard upon the petition 
and bill ef complaint heretofore filed for the appoint- 
ment of a receiver, and the Court having heard arguments 
of counsel and being fully advised in the premises, 

It Is Ordered, Adjudged and Deerced that James 
S. Holland be and he is hereby @ppointed receiver for 
the defendant, American Sach 2 D,or Company, @ corperas 
tion, to take charge and control of 211 assets of the 
Américen Sash & Door Company, ® corporation, with the 
usual powers of receivers of this court, upon filing 
bond in the sum of Five Hundred Dollars (9500.00) to 
be approved by the dourt." 


Ho bond was given by the complainant in support 
of ite application for a receiver. 


Section 55, Chapter 22, Cahilits I,linois Revised 
Statutes of 1927, provides? 
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‘> * *Tet before any receiver shall be 
apoointed the party making the application shall 
give bond to the adverse party in euch penalty 
ae the court or judge may order and with security 
to be approved by the court or judge, conditioned 
to prey all damages, including reasonable attorneys’ 
fees sustained by reason of the appointment and 
acts of such receiver, in case the appointment 
of such reesiver is revoked or set aside; provided, 
that bond need not be required, when for gooc cause 
ghown, and uper notice and full hearing, the court 
is of opinion that @ receiver ought to be apeointed 
without auch bond, * 

No such bond was required or given by the complain~ 
ent in support of ite application for a receiver, and nothing 
appears in the bill showing eny good reason why the bond 
should be waived. The order of the court eapoointing the ree 
ceiver faile to diselose that it was entered after a full 
hearing, nor does it affirmatively appear in the order that 
the court was of the opinion that the receiver should be 
appointed without bond becsuse cf any good cause shown. 


_Ngticnal Supply Co. v. Ijiincis Preserving Co., 239 I11. App. 
69; Wateon v. Cudney, 144 111. App. 624. 


Under the cirowmstences 8s disclosed by the record, 
the appointment of the receiver wae not in compliance with 
the statutory requirement and this cannot be dispensed with. 


The verificetion to the bill of complaint appears 
to have bcen made by the Porenen Trust & Savings Bank, @s 
Trustee, by Richard Fisher, em Ascistant Secretary. The 
acknowledgment, to say the leaet, was irreguler, It does 
not apoear to be the affidavit or verification of Fisher, 
but rather of the Foreman Trust & Savings Benk, as Trustee. 


We are of the opimion thet the appointment of a 
receiver without the giving of a bond by the complainant, 
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under the circumstances as disclosed by the record, was error. 


For the reasons stated in this opinion the order of 
the Cireuit Court is reversed an‘ the cause rewanded with 
directions to discharges the receiver, 

ORDER REVERSED AND CAUSE REMAND’) WITH DISSCTIONS, 


RYNER AND VOLDOM, JJ. CONCUR, 
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GABBL PACKING Ch, Mil 
KarrGnd SLMun 


( SA THOR ae PA laine & pave 
Me PAULA), ) \couney. 
Appellante. } t 


MR. PRSSIDI#NG JUGTIGN BeSVNELY PRLIVAGS? Tit. 
GPIHLOA CF THR GouURT. 


“hie i¢ en appeal from an interlocutory oréer enjoining 

Arthor &. Falker and filmer &. Paixer, GTencantsa: 

“from trangferring, assigning, setting-ovor, disposing 

of, paying, distributing or Hvertings either Girectiy 

ox indlreotiy, to their own use and bom fit, any 

of the property, funds or agesie of the Gavel Pnoking 

Company, defenéant corporation, uatil the further 

erder of this Court; thie order to become effective 

upon the sompiainants furnishing © bond in the 

upuel form, in the sum of $2,000, with suretica to 

be approved ey the Court.” 
Complainants heve not yet furniahed such a bond, andi ea the 
injanstion is net effeetive until a bond is filed, the cuestion 

arises, is the erder appealable? 

Ghile 14 ie true that the resord shows thai the order 
is not yet effeetive, yet 1% purports to be an interioeutery 
injunetional order and the test of lis appomlebility should act 
be its efvectiveness in operation but whether the court properly 
entered such an order, Section 123 of the Prascties Act provides 
thai am appeal is allowed “whenever an interlocutery exdex or 
Qeeree is entered im any wuit pending ** granting an injunction.” 
Ferthermere, the statate provides that sueh appen. must by taken 
"within thiriy daye from the entry of such interlocutery order 
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er deeres and ix perceoted in gaia Appellate Court within eixty 

days fron the eniryg of auch omer or deores,” Defentante weir 
therefore obliged to take thelr appeal within tuirty days from May 19, 
1929, when the ovdex was eutered. If they hed deferred doing this 
until after the thirty deya aud expired, they would have lost their 
Fight of appeel, Which is pursly atetatory. We hold thai the propriety 
of the temporaxvy injunevion aay te aouslderod by ue Bpom appeal regard- 
lese of whethor of not it ie effective. 


in Lishtgters ve. J. .osembeum Grain Coe, 174 LLL. Apps 








250, a ®imilay injunotion order wie under eonelderation ond helé 
erroucous, the gourt saying thet, ae the order 414 not require the 
@onplainant to Piie the comd within enmy Timed timo, 14 was therafoare 
entirely Optienal with him when, if evar, the injunction should beeome 
eifeaiive; that thereby the eomplal nant was delogetad the power toa 
deqiie whether the aeud for a preliminary Injosetion was urgent or 
otherwise. 

Se hold that the erdex is erroscond im not figing a tine 
eertain within whieh the gempioiaun is ahoula file the bond requirad by 
the order. 

& more Puxuienental objoghion to the erder ie the eharne ter 
of the bill itself, It ie filed by five minor stoekholdere holding 
igas than one-fourth of the ateek, agninet the Gabel Packing Company 
and ite gresident, Arthur B. Paikor, and ite vieeeprealdent, filmer 





M Falkeor. It @harges the Palkera with failure to hold corporate 
meetings and failure to keep pregor reserds and asvounts, that they 
Gominates the eorpgoerstion for their awn interest, and preaya for an ao~- 
gounting. However, the bill further agke for a reeciver, on injunetia: 
the winding uy of the buainese through the medias of a réeewiver and th 
éistribution of the exeets among ite stoeckholéers after the payment 
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Yhe bil) also avers that the corporation ia « solvent, going 
eoneera with a proitable bDesiners. Pefendantu’ anawer denied the 
Bilegations of fraud and miscenducts and prayed the sdwantage of a 
GQemurror and aggurted that to6 gerpurate sesela were werth abeut 
$120,000. over the liabilities. {he anewer wae CLleé within three days 
after the B11. was filed and the cace wae thereupon referred te a 
Magier in changery to taxe proofs end report hie gonclausions. 

It Mee repeatedly been held by the courte of this wiats 
that equity bas no jurisiiation of a iLL by A atoekhelcer t¢ appoint 
@ Feeeiver ant sake & Bale oni Eieivibution ef the asscte of a geling, 
solvent concern Baik where there ig co eharge of fraudulest Hishamae- 
ment whereby the gorporation iz in imainen) danger of insalvoney. 
The most recent vase le Steenrod va. Grows Uo., soa lil. S62, where it 
Was SG1d that apgoointing a weeeiver te take pucseuslon oF the pasete 
ef 2 @erporetion and distributes them ie tantumewit bo wiesoiviug the 
cerporation by a dearee fa aquity and thas uw guust oF ehaneary is 
Without Jurigiiation to deerwe the disegiution ee & corporation dB 
the exereise of ite gumeral equity powers Wal 4e Limilied in that reapeet 
to the Jurisdiction eenfurred ugen it by siatais, namely: Section Bd 
ef the General Corporatios Aes, Chapter of, To the same effeot are the 
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decisions in Bianehard Oro, Gay Ca., S50 Lhd. @1o; People 
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197. Empecially will the gourt retase to appoint a reeeivor where, in 






Wheeler vg. Yullman i, & 2, go., 14% Ill, 
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base prospered. 
naent Bre. Agun., Bd Lil. O94. 
The bill ghews that the Gabel Packing Company started as 








@ mall vongern with a ompiteal etoek of Y10,000. and wider the 
Management of the deYenuante, Palzere, who are cherge! with irregulare 
ities, tue bugineas grew to ane with a gagital of $545,605. ant Lie 
met aasete are about $125,000. Zae bill ineefar ag it prays for « 


receiver, a winding up of the busiues: and a distribution ef the net 
- 3 ~ 
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ascettmong the stoekhculiers in elearly demurrable aw eailing for 
the interferenas by a oourt of equity with the management of a solvent, 
prosperous eorvoration at the ineteangse of minority choekholiars, 

The defentants agk us to reverse the interlooutery sak SHADE] 
whieh we ahall 46, Wot aleg seh ue to remuad with Girestiona to Glamise / 
- for want of equity, elting Mag, Foom & Co, va. Stover Mfg, Go., 179 
Ue. S. 465, aul Satth yo. VYulesa teon Corks, 1OB U. S. Bld. Whetever 
may be the prngtiae in the Pederal eourta, it hea been the wii verse) 
practice in this seurt net te erder « biLL dieminseé wpen am inter. 
locutery appeal. One of the reasens for this is the See. Les of the 
Practices Act apecifieslly previden that "me apgesi @hall lie er writ 
of error be proseouted from the order entered by enid Appellete Ceurt 
On eny such appenl.” Fer ue to orier the BILL giamiesec fer want 
ef squity would be a final ad fultontion of the contveveray asd the 
complainants, by virtus of the wteiute Just quoted, would be deprived 
of the right of vevlew br the Susreme Court. 

For the reasone indieates, the interleeutery order of May 
20, 1929, le reversed. 


REVERSE 


O'CUHNGK AND HATOMLTT, Jde, concur. 
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BR, JUSTICE O'CONBOR DELIVERED THE OPINIDN OF £UR COURT. 


On Mareh 14, 1929, complainant filled ite werified bill 
against the defendants and on the game day, withneut notice, obtained 
an erder for « writ of injunction restraining the defendants from 

*(1) In any manner interfering with the prenises or employees 
er the complainant by unlawful and improper entry upen the 
prewises of said cemoulainant and by conduct calculated to 
terrorize er otherwise interfere with or threaten the personal 
security of said eupleyees; and thereby injure the business of 
eaid complainant; 

(2) interfering with the business of said compisinant by cone 
apiring falsely and maliciously to publish falee, derogatory, 
vindictive or scurrilous articles soncerning the business or 
manner of doing business of said complainant; 

(3) Comepiring wilfully and waliciously to publish and wilfully 
and maliciously wsublishing articles tending te destroy public 
confidence in the business of said complainant.” 

Upon the entry of the order complainant Filed ite bond, 
as required, and the writ iesued. On the sane day summons was ie-~- 
sued and served on the eekly Racing Guide and ite president, Krancer, 
two of tne defendents. On Bareh 20th appearance of all of the de- 
fendants was filed by counsel and on March 24th the defendants took 
an appeal under the statute from the order awarding the injunetion 
by having ite bond approved ty the clerk of the court. 

. The order appealed from having been entered on the face 
of the verified bill, the question for decision is whether the alle- 
gations are sufficient te warrant the entry of the order and without 

. Botice. 


It is alleged in the bill that comolcsinant is a Delaware 
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eorcoration, licerised in the month of Lay, 1023, ta So business in 
tilineis, with its principal place ef business in Cihicage; that the 
nature of its busineas ia to purghase, aequire, own, aold, well, 
invest aid deal in stecke, bonds and other securities; to deal in 
all classes of aecurities aud investments, and to finance and agsi st 
in finaneing other companies, cergovations and syndicates; that it 
has an authberized eapital steck of tego and o half million doliars: 
that by ite charter it is authorized te iesue 45,000 shares of 
siock = 25,00C shares of preferred of the par walue of F100 per 
share, and 30,000 shares of cenmen without par value; that it had 
issued in the month ef Lay, 1923, and had outstanding 9,900 ehaores 
of preferred atock, for which there waa paid into the treasury of 
the compluinant $900,000 in eash or in good and marchantable seourd- 
ties ef that value; that 20,000 sharea of common stock were Leaued, 
fer which complainant had been paid $100,600 in cari, so that chere 
was paid into its treasury $1,000,000, whieh constituted its capital 
eteck and with whieh it was doing busineas; that the business was 
profitable and growing; that complainant had justly galned and zept 
tie gonfidenee of the public and ef a large number ef banks, ine 
vestaent houses and other flras and corporations interested in 
financial investaent business; that ¢omplainant vas a moswber of 
Various syndicates and other financial asseelations and had eon- 
ducted large and profiteasle demise; that te be successful it was 
necessary that complainant continue te enjoy the eonfidence of 
the persons and firme with which it was doing business; that cem-. 
Plainant's stock had been sceld and issued to @ great many individu- 
al-steckholders “ho paid cash therefor; that ik, J. Tenner invested in 
¢omplainant's stock since ite incérporation and waa ita vice-president , 
&il ef which was known to complainant's customers; that the defende 


ants, Annenberg, Srancer, Hvane end the Wsekly Nacing Guide, s 
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publication entered ae second class matter at the Chicago poate? fice 
and published weekly, combining and confederating together end malie 
elously intending to injure complainant and to desttoy ite busi- 
ness, “by wicked, malicious, falee and fraudulent moans," caused 
advertisements to be mublished and distributed Janusry 4, 1950, in 
the Weekly Racing Guide announcing that there would be published 
a geneational story telling the life history af &. J. Tennes and 
that on January 12th it 814 publish euch an articles in which it 
was stated that "fennes has never been a gambler in the sense of 
taking chances; that wher he gambles: it is on a sure things" that 
fennes was “Chicago's Handbook King;* that he “used to boes the 
handbook racket around Chicago, was a hard-boiled gink with an 
iron will. What he went after he got and the metnode he used in 
getting it were not alwsys according to Noyle either;" that he was 
“trying te hook up with Clarence Saunders, the famous Piggly- 
Wiggler;* that he wants "Olarence to go in with him on e& echene 
for selling ice to the iskimos up in Alaska on «a ¢cash-snid-carry 
basis;" thet Tennes probably would not put wp much cash "because 
he might sell a couple of million dellefs worth of steck in the new 
venture to the gullible public." ‘The bill then deseribes a cartoon 
which appeared in the Veekly Aacing Guide which referred to Tennes 
@s conducting a stoek racket; that the statements were malicious 
and fraudulent and published for the purpose and with the intent 
of causing the public and complainant's cuaetomers te lose canri- 
g@enee in complainant and ite business; that shortly before arch 
9, 1923, the individual defendants caused certain of their agents 
and employees te foree their way unlawfully into complainant's 
eftfices, and that they teok a fiashlight picture of the offices, 
which was accompanied by an explegion of illuminating powder which 


greatly alarmed and terrorized complainant's employees, amd that 


this picture was published im the Weekly Racing Guide; that dee 
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fendante caused to be published in the Weekly Racing Gulde on arti« 
ele concerning complainant's business and ite vice-president, Tennes, 
stating that if smd vhen corplainant had seld certain ef ite shore 
of stock it would etill hawe 3,000 shares of Class A common etoek 
and 100,000 shares of Class B commen stock, which cest nething and 
which would represent the controlling interest of complainant: that 
"4f the chain etere scheme iz a flep, the syndicate will have 
$336,000 in eash ond a controlling interest in the company which 
cost nething. If the chaiv etores make money, the syndicate has 
control of the organisation without spending a nickel snd also has 
the $330,060 in eaeh.*** The poor o1¢ public will be holding the 
bag.* Other matters are set up in the article whieh we think it 
unnecessary to mention here, They are all te the effeet that the 
cerpleaineart ie conducting a fraudulent bugineess. It ig allaged that 
the matters published were false and knewn te the defendants te be 
false, 

Lt is further alleged in the bill that the only stock 
offered by complainant in any chain store organization was nto ck 
ismed by Clarence Saunders Stores, ine., which stock was effered te 
the publie by a groun of invegtment bankers, of vhieh cemplainant 
Wag one; that the amount so offered by the complainant wae 800 unite 
which was but 24% of the stock offered by the group of investment 
bankers; that the plan of selling stock was criginated not by Tennes 
or the complainant but by a Hew York investment house whieh hed no 
financial interest in complainsnt; that the stock wae offered for 
@ale and met with the approval of aseceiations such as the Chicase 
Stock Exzehange; that none of the etoek wae iasued te any member ef 
the syndicate without payment and that cemplainant had received the 
$330,000 above mentioned in east fer etock sold. It fe further ale 
Loeged that the defendants threatenad to publish “further malicious, 


false and fraudulent statements* concerning the ecmplainant ¥*hich 
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would greatly damage its business unless restrained by injunction; 
that the defendants, their agents and employees were still maliciously 
combining and conspiring together to ruin complainant by circulating 
false statements concerning the nature of its business. The com- 
Plainant prayed that the writ of injunction issue without notice and 
averred that Thursday, Mareh 14, 1929, was the date upon which the 
next issue of the Weekly Racing Guide would be distributed; that if 
notice of the application for injunction was given, a hearing thereon 
could net be had until March 15th and in the meantime the paper would 
be distributed and complainant irreparably damaged, 

It is contended that the order is wrong and should be 
reversed because it is in violation of the right of free speech and 
free press, which is protected by the United States and Illinois 
constitutions, and a great deal is said in the brief of counsel for 
the defendants to the effect that what was published of and concerne 
ing the complainant and Tennes was true. Obviously this latter argu- 
ment is unsound. The basis for the order is the verified bill and 
it sets up that the statements concerning complainant and Tennes are 
false, untrue and were maliciously made for the purpose of destroying 
the complainant's business. On the record before us the allegations 
of the bill must be taken as true, If, as defendants contend, the 
charged made and published were true, they should have filed their 
answiy or ; at least, affidavits to that effect, Not having done so, 
we must under the law assume that the publication was knowingly 
false and that it was published with the intent of irreparably in 
juring or destroying complainant's business, We think the question 
of free speech and free press is not involved as the record now 
stands, We think it plain that the publication of such articles as 
are stated in the bill would irreparably damage complainant's busi- 


ness if not destroy it, In these circumstances we think a court 


of equity will interfere by awarding a writ of injunction. 
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Uson a coneiderstion of the allegations of the bill, 
whieh on this record we must agsaume to be trae, we think it ebvious 
that the defenisnts were not moved by their desire to protect the 
publie from buying worbileas securities, bat on the contrary they 
seem to have some peractial quarrel] with the conmpiainant, 

While the cuestion whether the injunction sheuld have 
been iesued without netics te the deferndante is net fres from 
doubt, yet we de net think we would be warranted under tne laste 
disclosed by the bill in reversing the order appealed from. See. 3, 
¢hap. 69 of the Revised statutes provides that: 

"Ro court, judge or master shall grant an injunction 
witheut previous notice of the time and plage of the ap- 
plication having been given to the defendants to be affected 
thereby, x such af them se ean econvenicitly be served, unless 
it shall sppear, frem the bill or affidavit accompanying the 
game, that the rights of the compluinant will be unduly prejue 
diced if the injunetieon it net Lleeued immediately or without 
gach notice, * 

The bill slleges that the next issue af the sublication 
was to be distributed of Karen 14th, the day on woileh the bill was 
filed; that if netice were given, 1t could not be beard before the 
fellewing day, when 1¢ would be too late. In theee cireusstonces 
we think we would net be warranted in reverwing the order because 
ne notice had been given, 

The order of the Buperinr court of Cook sounty is 
aflirmed. 


ASFTREKED. 


KeSurely, *. J., and Matchett, J., goneur, 
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OPINION FILED July 11, 1929 


“WR. JUSTICH HOLOOM delivered the opinion of the 
Gourte | 

Satherine ¢. Omith, a defendant in this cause, 
prosecutes this appeal from an interlocutory order sppointing « 
receiver pendente Lite of real eatate desoribed in the bill, 
which Le the same trust deed sought to be foreclosed in Devis v. 
Bigiz, 263 Ill. Apo. 417, complainant here, however, being « 
different person from thet in the ease of Davis v. Blair, suprsy. 
The trust deed sought to be foreclosed wae made to the Chicage 
Title & Trust Comoany, as trustee, who is not a party to thie 
foreclosure suit. 

Gompleainante-appelles, Citizens Trust 2nd Snavinge Sank, 
has failed te folloer this apreal by filing ite brief, «nd the 
cause is therefore heard ex narte on the brief of defendant aith. 


It is assigned and argued for errer that the court 
erred in appointing 2 receiver, because the trustee in the truest 
deed sought to be foreclosed, the Ghieayo Title and Trust Company, 
is not « party to the cause. 


The record discloses the fact that the trustee in the 
trust deed gought to be foreclosed, Chicawe Title 4 Trust Sempany, 
is not « party to the foreclosure preceeding, In Nodman v. Quick 
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211i Ill. 546, it was held that a trustee, as well as the 
gestul que trust, is ® hecéssary party to x fereclosure proceeding, 
In Bayes v. Gren, S28 T11. Apr. S55, one Adolph Loeb, trustee, wre 
not made x marty, and the court held thet such omission #28 
fatal and that the decree must be reversed for the reason that 
in the absence from the record of the trustee, in whom the Legal 
title to all the sroperty was vested, an adjudication of the 


cause was error. In Salah ve fruesdell, 1 ibid. 126, it is saids 


"It hae Long been the settled doctrine of 
Courts of Chancery in this country, that a party holding 
the legal title te property involved in a judiociel 
proceeding, is an indispensable party to the record 
ef such proceeting; * * *. This bill ie filed te 
subject these premises to sale by a decree of foreclosure 
of the trust deed to Barker; * * * it is clear that no 
proceeding to subjeot the same to asle oan be effective 
er binding on him unlese’he be aude = party; for it is 
a familiar and uniform rule thet a decree oannot affeet 
the rights and interests of parties vho are strangers 
te the record of such preeseding. Therefore, a aale 
under any deeree to which he wag not = party ceuld pass 
no titLe to the purcheser,. * * * It was error for the 
court below to decree a sale of said oremises, so Long 
ag the trustee who really held the fee simple title was 
not before the court, and for this error the decree of 
the court below is reversed. 


in Lambert v. Hyers, 32 ibid. 616, it was held thet 
ins chancery suit te foreclose » trust deed in the nature of « 
mortgage the grantee in such trust deed is an indispensable party. 


An objection to the want ef a necessary party can be 
raised at any stage of the proceeding, either in the trial court 
or in « court of review for the first time. As said in - 


Gaumer v. Snedeker, 550 Til. 511: 


*The objection may be made by a party at the hearing 
OF On sopenl or error, and the court will upen its own 
motion teke notice of the omission and require the omitted 
party to be made a party to the litigation «ven though ne 
objection is made by amy varty Litigant.* 
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~ So 

In the instant case, im the absence of the trustee 
ag a party to the bill, no valid deeree could be entered affeeting 
the title vested in the trustes. The trustee is an indispenesble 
purty. Moreover, the bond given br the receiver is no protection 
to the trustee. As the trustee is en indispensable party he wae 
entitled to notice of the application for the appointment of a 
receiver. Such notice was not given and the tond was uade fer 
the benefit of the defendants in the foreclosure suit, of chioh 


the trustees was not one, 


Por the error above indicated, the order appointing 
a receiver ie reversed with directions to the Gireult Court te 
enter an order vacating the order appointing the receiver and 
to discharge such receiver. 


REVERSED AND REMARDED 
WITH DLARETIONS, 


WILSON, Bode, and “YNER, J. GONOUR, 
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Wk. PRUGIDIVG JUSTIC® Bases 
DELIVERED TNE OPTETON oF THF coun? 


The eriginal auit belew was brought in the nemwe of 
HN. Isaanccom ae plaintiff aguinet defendant im errer (teiner, te 
recover damages to fenaeson's autemebile resulting frea alleged 
negligent operstion ef Steiner's automobile. <¢ter isaue taken 
the euit wae divmiswed by stipulation ef the perties but was 
reinstated om pleistiff's wetion, Taile defendemt wnu ailewed 
am appead from the order of disuiagal we did aot perfect one but 
teeck imeue on am amended affidavit of merits pursuans to leave 
givens pleading among other things a release by Igesesom of hie 
cause of netion. om the seme day on motion of isamcwen’s attorney 
the abeve nemed Hoter Servite Company and Inter Ineuranes Lachange 
. were mage “co-plaimtiffse*® wut they filed am amended etutement of 
@loim as #0le pleintiffs alleging demages by reason of a certain 
pelioy of insurcmee igsued wy them te endd Ieeceren oa hire endd 
auiemebile under which they padé nim $410.94 toward the necessary 
repairs of the same and ty which they beeame subrogated te hia 
rigwhe, Claime em ¢emands agninet éefendcamt «¢ & Feault of seid 
collision to the amount they hed ce pedd, amd ef which defendent 
at the time of ssid payment hed duc notice, amé thet efter suit 
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was begun Iaaaeson executed and delivered te defendant a releage 
in full of ali Als eclsims and demands as a result of asid eollivien 
without the kmwowLedge and econgemt of said “plaintiffad” 

inter, on Leave granted, a second amended statement of 
Gleim wan filec chenging the title te 2s Isaacson, for the use of 
Meter °lus Servise Corporation and Inter Imeurance Dxec Ve 
imeawnel ¥. Steiner, the aliecgstiones being in substance the some 
as im the firet amended stutement of elaim amd etill referring te 
the beneficial plaintiffs as the “plaimtiffe.* Sut the irregularity 
should wot defeat the euuse of action, for under see. 18 of the 
Preetice Act a cult at law brought wider the subresetion provision 
of any tontract-may be brought either in the name of or for the uae 
ar the subrogee 

- But on defendant's motion the second amende statement 

of claim wac diemieased om the sole ground, ae alleged in the 
erder, that esid release and payment set forth in said amended 
statement of clo im vaa a fuli and complete mr to the further 
prosecution of the «uit, ani plaimtiff eiccting to stam by the 
pleading Has steé Out thie writ ef errore 

If as alleged in the pleading defendant had notice of 
the subrogecs’ rights when the release wae executed it aid net can- 
stitute a ber te the cause of actions 

Shile under the ghamge of title reference to the oensiicial 
Plaintiffs ae the slaintaf? waa irregular tne nature of the ¢laim 
eould net foil to be understood as one brougat by a nominal plaiavift 
for the benefit of nie cubrogees. The action being one of tue fourth 
Clase and the deture of the elaim being veeciiy unceretecc the suit 
ahoulé net nave been digwisecc because of such infexmlity er om the 


ground etateé. Nor, aw claimed by defendant im error, would the din- 


if : oe 


ele 


euasiion a Senate's 7" G2 seuwirh ied tes bodeeens aqoaaeel aakoiteel eee 
abet Lowe blew Wo Giseer e om shanmoes dus antato als Lhe be gti ad 
‘swithvaisig” Beg te damamwe Dee eget ivom ‘wt Aisne ke 
So dmombteds okatme banows a 1 dDetnety prnok ae atvtat MERE he 
Se see.) ai) eh aaoopsenl .W od aida aut, spmkyesnaita. | owkke ase habs 7 
.? apiedon’ sonexwen? sage) bmw APRIDTOGEOD, ooky sas def eden 
Gime oll sOtedadon wi gated amohiagh itm etd ~qrewhede «Mv tewmnsl | 
oe anbuveter Lihiv Sem aisle io tosaatede behwoms Sexdh ents at ae 
ydivadayerss ate san * eh Sheek ier” alg was BBIed Lely, fubok ened oxta’ 
aie te. BL .ea6 thbse Ze yhelios we Bemuy ads Yseteb Jen Siaosia 
Roluivey MORE ovens GY Cabay Sieeerd wel ay vee &B tor nei Joskd 
dou sy ROT WW Yo saan wat G2 vevele Fkmote oe Ya dootsmOD ‘Yi TO” . 
- “seogerdive ane to 
ceeeetate Abrieka Saowss wt mobsem w*tenbested wp edt BAavas 
ox ai hegetia an yonwery “Low otf aw pewelmokR nai pitsits Yo 
Kobtawe Siew ab doved See sesemer Sep “Yeesfow Biaw Fadl’ sevice 
* pepe Bit pt ai atetgmes bea Liat 2 gad mb Ade ty devsesn 9 ed 
eff 4S Hands ah onkioode 2ebtebalex ane’, Siwe ane io mekteoenry 
| lad Yo oeew ohne See ‘Soar eat Sarat, 
‘ey oo dee hal Serato h: Bethavie ent me Bout fie eeoOee 
ome ae SFR GE hedyotyy env Sonate oct Bede dety x ‘weepoudian’ ody 
: | “shollse te youke ett os tae n edie hie 
fatal sewed sav of goneewkn es obit TO shreds ate usb okie” 
minke So te oueves ocd Sedogenel eho Wikambedy aed ba ettbeniedd | 
Yiakoty Lewiasa 2 eo VeyeOTe deo wa beededhaw ed wo Chet Sh Ohba’ 
AUnae i! 98 36 waO GHEE Ko tine OA LeeEyO de wie De datsned oft ret 
thie ald Soebauebio “Saray eked whe ke ad heated ot! fens Haake 
wid ae Re UTE Lomee tay Bercy Yo: sailed” see ake BY ion era Foo Ateeele 
“ah aod bivew ,ROwRS oh damtented Uw Beadaly way vO sbetade iiweng 





oh 


tisoal be justified because the pleading did not set out the 

policy ef imsursuce or the wubregation provision, or beonuse it 
unnecessarily mlleged that the release was a fraud on the oubrogeess 
Henec, the judgment «111 be revurged and the enause remanded for «4 
ule on defendant to plead te the statement of claim ae it stands 
es as it way be eoxvrected.s 


REVERSED ARG REMASECS 


@anlan and Gridley, JJ.«, vancure 
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BRe PROOIDIRG JUSTIC: BARBER 
PELIVERRS THE OPINION“ OF THA COURT. 


The jucgment appesled from is for $2,500 fer commissions 
Claimed for precuring from defendant a resl eatate mortgage loan 
on premises known as 6626 -inthrep avenues The case wao tried 
without « jurys 

The principal ground urged fer reversal ie thet the 
court's finding 4s againet the manifest weight of the evidence, 
especially as te the controverted fact whether plaintify was the 
procuring amd efficient cause of effecting the leanne 

Gefendent ia mgaged in the buciness ef making mortgage 
isans: its heme effiee is im “ts iowle. It has a bronch of fice 
in Ghienge im cherge ef ome Goldere One MeCrea of the home of fice 
visite defendsnt's branch of flee and passes ow applications fer 
leans which are then sent on to the home office for acceptemedt. 
While Gelder dove not officinliy pase upem them he receives them 
and evidently diacusees their acceptability te some extent bevore 
or when they are presented to BeGren er the home offices 

Plaintiff da a breker and in Octebor, 1927, one Zeman 
requested him to obtaim a loan om aadd property to be meured by 
the land and apartment suilding to be comstructcd thereon. Jeman 
then Left with plaintiff « sect of plans, apecifiestions amd de- 


tailed data showing the type of the proposed building, ite value 
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auc prospective rental ang inceme, and om Ceteber G1, 1927, cave 
pleintif? written autherity to negetiete a lean se aceured for 
$260,000 for » peried of 12 years signing the instrument in the 
meme of the then helder ef the title. I sappesre that cemanm and 
several other parties hac seme undlecloced inmterewt im the property 
or itz title, and A2eman seeme to heave been the setive, sautherised 
agent of the owners, whese interests were later merged inte the 
Yinthrep Suilding Corporation and im whose name the leam eas con- 
gummatedc through the offices of eman and others apparently acting 
under or for him, for guid omount upon said property. 

The point mde by appellant th<t plaintiff did met preduce 
& party ox porties ready, willing end able te take the loam is hardly 
worthy of comeideration under such elreuwmatanees. Yet only was 
é@mam'g authority toe act for the ouners er said corporation not 
questioned at the trial but defend-nt’s own evidence dicclcven that 
omen was the only one of the alleged ewnere present im the subse~ 
guent negotiations resulting in the loans 

Plaimtiff teatified thet he first sav Golder ec te oh= 
taining the lean smi was told by kim that MoGren «ould be in Chicage 
shortly? that when MeCrea arrived he submitted te him the data and 
left the came with him together with the written autherity frem 
Zeman to megotiate the loam. He testified te acveral conversations 
with both MoGrea and Gelder at subse juent meetings and ever the 
telephone during « period of several weeks to the effect that the 
matter «ac stil] wader considerstion by cefendante 

This testimony was met mainly by categoriesl denials by 
Gelder and MeCGrea of these conversutions or of any Imovlecge of an 
application for the lean through plaimtiff, One lexonéer, whe 
alee claimed an widefimed interest in the property, textified that 
he visited plaintart’s effice trices, onee when intreduced by Geman, 
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ond later when he asked for ami obtedned the plane of the oullding 
left with plaimsiff. “hile phaimtif’ did met reendl meeting him 
and said 4% wes Seman whe asked fer and obtained the plans there 
waa mG preef er ground for inference thet plaintiff's authority was 
by that act or otherwies withdrary or suspended or that he sbandened 
the megeotiagtions. Ga the contrary, bis ovidenoe was to the offecs 
that after sutmitting the apslication fer the loan te defendent's 
agente, as aforesaid, and leaving with them his authority te present 
the come together with ealé detailed data, and the name and ree 
sponsibility of the wontemplated tenant of the proposed buliding, 
he wae ancured that defendemt had the setter under consider: tien, 
anc from time to time made inquiries im regerd theretes and was 
awaiting acceptance of hie «pplication when in January following he 
learned cefendont hat mace the loatie 

The clreumctenges wmier which the lean «ac fimally con- 
gummated smack of an wnderhanded scheme and sonapiracy between 
defendent's agente and ceman and othere to deprive plaintiff ef his 
sgrecé commisaion of ome per cemt on the lean of $280,900. It is 
voneeded thet that wae the ueual and custewary comndssiom paid by 
the loaner in such tranenetions amé plaimtiff teatified that it was 
else agreed upon. The explanation of how the loan wos finally cone 
gummated throush one Junn whe wae paid the comilasion has a falze 
rings umn claimed that he was epproached Sy enobher broker named 
Edwardes, who wae apparently im contact with Joman on the subject, and 
singulorly enough went directly to defendant ani entered inte a written 
agreecent with it far eueh lean which defendant aevepted November 28, 
withim three or four days after he submitted the appliection and ebout 
a mouth sfter ene wan first aubmitted by plaintiff. £4 oeppears tee 
that negotiating leame was only incidentsl to Cunn'’s real eetate 
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business, that he never wae a “regular bend and mortgage breker,” 

amd even cdivcontinued his real estate Business shortly after the 
ieam was finelly negotiated. Ne had wever previously dene dbusineos 
with either Sdward« er defendant and had not previously met Betren,. 
He made ne explanction of hev he came to go te cefenmicnt fer the 
ivan, or why the matter wan put in hie hamdes by idwords, or why the 
intter, being « mortgage oroker, did mot trensact the business 
personally or though hie own office. He did net even ask Edwards 
why he dame to hime He had never before negotiated a leam on that 
type af building. He did not attempt to explain the nature of the 
data he presented for sueh o lerges important desi, er whether he 
hac any pereonal knowledge of the security offerec, ex aive any 
deteile of hip negotintiome for the loan. His meager tentisemy is 
devoid of convincing details, and en the direct examination was 
merely te the effect that he "presented the matter” to MeCresn and 
Golder about Bovember 20, and thet they after taking "the matter” 
under gonwiderntion fer a day er two said they wight be interested. 
it wee deft to cerese exomination to drew owt his part in the matter 
amé the segative char-eter of big evidened, ca abore atated. Moat 
signif feant is the feet that while iumn claimed he éid net previously 
know Zeman and first met him about Kevewher 20 er Zl, “the day* 

he said “we had the first meeting on the loan," yet <lexander teatifia 
that while ‘oman teck him to plaintiff's offiee he firet heard of 
defendant being interested in the lean from Sdwardea in Jemants office 
while the latter was present and thot “Jumn was dealing with comm 
eng Sdesrds wae supposed to bed @aling With Duane" Notvithetomiing 
these siguifieamt admissions and the fact ef slexsmder's imtreduction 
iG plaintiff by (cmen and his subsequent visit to get the plans, 

and an admitted interest on the pert of slexamder ond Zeman iw proe 
Ctring the lean which ‘cman had sutheriaed plaintiff te make on 
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October 21 previous, yet \Llexender and ‘umn diocleimed amy knowledge 
ef the fect that Margolie had provemted Bhe matter ty det amdant » 
and slexamder testified om orese-examinotion that he “inedsted" on 
4enman taking tim to Wargolia om the last of Geteber beeaune we 
“wanted to get im toueh with the parties thot are waking thie loan.* 

“@ would hardly have repeated this evicenee but fer the 
claim that piaintirf's tentimomy is uncerreberated and emphatieaLly 
demiec by KeGren anc Golders That he wne antherized by a 
representative of the owners of the preperty to negotiate the lean, 
which if consummated would entitle him, according ta the «videnec, 
to @ Cowslsoion of $2,500, and vas given the glane of the building 
anc full ¢ata for presenting the meatier are not denied. That with 
the proapeet of such & eosmission he should heave dene nathing about 
it is Rarcly eredibie. Wet emily ave hia sonverantions end 
negosictionea with defendunt's agenta set out in sonvincimg detail 
but the testimony of defendant's witnesses disclogea sanifest coan- 
epirsey between ceman, Alexander, Edwarda acd defendant's agente 
to deprive plaintiff of hie comission. Undeubtecly thie phase of 
the testimony muet have impressed the aourt im determinime the 
credibility of defentent’s witnesses and im ite finding fer plain- 
tiff. ‘“e eamet, therefore, concur in the contention that the find 
ing vas against the manifest weight eof tke evidence. On the eon- 
trary, ite welgnt ig clearly in suppert ef the finding amd jucgmente 

There ie no merit im apoeliact's ether contentions that 
Pleintiff avendened negotiations and that the statement of claim does 
mot act forth a caver of actions 

The jwigmens is aft irmede 
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Plaintiffs sued to recover a commission for ereeuring 
a contract of sale of defentants’ real eatate. In their affidavit 
of merite defendants admitted engaging piaintiffa to preeure a 
purchaser for the property and that plaintiffs caused one 
Caldarelia and hie wife toe enter into a contract to surelisee the 
real estate in question. But it was alleged am a defense that it 
Was agreed between plaintiffs and defendants that ne commission 
waa to be paid unless the contract wae consummated by the delivery 
of a deed and that the Caldarsiine Kad, without fault of defendants, 
refused te con sunnate the deal. 

Defendants ales filed a olaim of set-off based on the 
refusal of plaintiffs to turn over the $1,000 earnent money paid by 
the Caldarellae en aceount of the contract od placed im the hands 
ey plaintisfa pureuant to a previeion in the contract of sale, 

A trial by jury was haé resulting in e vardict againat 
plaintiffs beth on the issues raised by the statement ef claim and 
the set-off, and a judigment was entered merely on the sevesument of 
defendants! dawages in the sum of $1,000 and enets. This appeal 
follewed, 

So far as the finding of the jury was against olain- 
tiffs on their onuse of action no good ground ia urged for 
disturbing the verdict. fhe only point urged for revereal on the 


fesues raised thereunder is that the ceommisgion was earned #hen 


the purchaser wae preeured snd signed the contract. That would 
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depend upen the agreament for a cocwmission. The evidekes was gui 
ficient, if the jury believed 14, as they evidently did, to suyvert 
deferdanta’ centention that they were te pay no toumiasion unless 
the deal was consummated by delivery of a deed. Ite suffielenay is 
net cuesticned. 

The real guegiien presented ls net one of Pact but one 
er iaw - whether the eeteo!f was sue as gould be pleaded against 
glaintiffe'’ emase of action, it ie baged on « claim for « breaeh of 
eontract ty the Caidareliag and by reagen thereol the alleged ebli- 
gation ef plaintiffs ae holdere of the earsieat money te pay the sane 
te defendants. 

The $1,000 @#arnest money wae to be applied on the pur- 
thawe price if the sale wae soneummated, wid seld by plaintiffs rer 
the mutual benefit of the partias concerned. The eontract of gale 
prevides that 4% sheli be theim duty in ease sald earnest aoney be 
retained as in the contract previded, te apply the same, First te 
the payment of my expense incurred for the vendor by hie agent in 
guid matter, and recond, te the payment of vender's breker *ef a 
commission of ae par agreement paresnt on the selling erise herein 
mentioned, for bis services in preeuring this contract rendering 
the overplus to the vendor.” 

ihe contract alee provides: "“Ghould sald purchaeer 
fail te perferm this contract oremptliy on his part, at the time ad 
in the manner Herein ageoifled, the earnest money herein paid ae 
above, ghall at the option ef the vender be retained by the var ier 
ae liquidated daungee ***," 

it appeure that the sale wae Rot eorigummated and that 
Plaintiffe paid over the $1,000 te the Caldareliag. Dut whether 
they paid over the came rightfuliy or wrongfully under the circus. 
stances of the ease ig not, in our opinion, a question Yor deeieien 


in thie case, Our siatute with regard te filing » olais ef set-off 
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hae been gonotruad by tne Gupreme Court ag not autheriazing anliqui- 
dated dassges mrising oul of a santrast net connegted witha the 
wubsjeet matter of the plaimkirr's quilt te be set of f against the 
Plaintis?’s claim. (Dungan luabes ber Loe, S32 
Til. 104; Swen v, Wiikey, 206 id. 482.) Im the present cage the 





elaim for eaxnost money net only 4eoes set grow out of slaiatiffa' 
contract or snuse of setion but neither under the terme of the 
eontract of sale nor ae set forth in tke aeteoff can the garnesat 
money be deemed to repracent liquidated damages. ‘The swtealf ig 
based not upon the sentract with plaintisis for comuiselons, on 
which their cuuse of action reate, but on an entirely different 
contract t¢ shich pluimtiffs are net porties. (illyard v. 
Evrisolofsty, 280 Ill. App. S16.) While the Latter contract evi- 
dencea the fact that plaintiffs are te hold the earnest money as 
eserovees, a breach of their dutles ua each is entirely diacen- 
nented from the iseues Fralsed upon their claim for a comission. 
While the contrast of sale relere te retention of the earnest money 
ae "Liguideted desages" it exeresely provides that it shall be re 
tained ae guch “at the option of the wendor.” it was held in 
Advance Amusement Co, v. Fvanke, 266 111. 870, that suc: a previ- 
sion is incensistent with an intentien te agree ucon liquidated 
damages, and for that reagem anong athera the sum referred io in 
the sontract there under gonaideraticon wes held to te a penalty, 
the gourt saying: "In genaral, a sus of money in grees, to be onid 
for the Roneperformanee of an agresmont, is comaldered ag a penalty. * 
Fer the ressong there given we think the earnest money if sheeted te 
be retained should be deemed @ penalty. If se, then even if the 
eeteorl would lie it would have been neceeuary to prove the actual 
dasages, ani no auc precl wag sade. There wan, thererere, ne legal 
basis for a Jjudement on the set-off. 


As, therefore, the set-off, wales is in the nature of 
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a eroee action, (Luther vy. Mathie, 211 111, App. 886, 601) dewe 
net set forth s case ef liquidetsd damages ner one connected with 
Plaintiffe' ceause of action the Judgsent thereon cannet stand, 
The court should heve granted the motion to arrest the Judgment 
to far as lt might reat om the seteoff, and should have entared 
a judgment om the verdiet ao far ae it related te the Finding 
under the etetement of elaim in the uguel form that plaintiffs 
take nothing by their salt and that defendants go henge without 
day, or other equivalent words, With a Judgment ror eoatea and 


execution therefor. (Ghank vy. 





Ili. App. 836.) But in form the judguent as entered is only on 
the seteosl. 

Aggurdingly the judgment will be reversed and the 
cause remanded with directions te correct the Judgment in form 
and substance as suggested. Plhauimtiifa are not «titled to a 
new trial en their cause of action and defendants are net as oe 


matter of law entitled to a judgment on the set-or's, 


REVERGED ABD) RERARDER WITS DIRECTIONS, 


Seanlan ond Gridley, 77,, soneur, 
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| ROLALIEVBEZKOCTRY, } 
j f Liste, ) APPEAL FROR SYPRRIOR 
| [Jf } PUQURT, COOK POUNTY,. 
JosupH WESVARBA and 
JOLLPHINE NAGVALBA, 
4 Appeilenta. 


BR, PRECTOING JUGTION Bi cwes 
BELIVERED THE OPINION OF THE COURT. 


Thie appeal is frem a jucgsent against defendants 
fer $5,752.50 and costes upon a promissory mote for 3,800. A 
previous judgment by confession thereon was vaeated and the 
Gauze submitted te a jury on iseues formed by a plea of general 
issue and two epeeial pleas, ome that the mote ene without a 
good and veluable congideration, and the other, thet it wae 
never delivered by defendants or amy person in their behalfe 
The note was given amd delivered under the following 
eireumsteances! 
| The parties entered into a written agreement Mareh 17, 
1927, whereby in consideration of mutucl] covenants and agreements 
amé of exchange of properti«s cach wae te eenvey to the other 
certain described rend eatate.  Lefendants were to convey twe 
pieees of real ewtate in Cook County and “a swaner home at Lake 
Come Beach, “ig. being 5 room cottage, lot sbout 60 x 160 feat, 
same to be fully paid amd cottege mevly constructed,” all subject 
£0 certain provisions mot bere involved. flaintiffs were to 
convey to defendonte a certain described apartment building in 


Cicere, subject to like general provisions ond an exivting 
mortgage» 
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Plaimtiffs were te pay te defendants at the date of the 
éelivery of the deeds $3,000 cael, and ener party wan to excoute 
his judgment note for $1,500 to the other to seaure the faithful 
performanee of the contract.» Sack wac to furmish the other cither 
a gertifieste ef title issued by the regietrar ef Cock county or 
& complete merchantable title or guaranty policy by the Chieage 
Title & Yraet Company shoving a wufficient title to the dute ef the 
eentract in the reapective partice, amc cach was to apecify in 
detail objections to the other's title, if anye 
At a meeting of the parties an’ their respective attorneys 
om April 29, 1027, they exchamged deede, the ume to the Lake Ene 
property, however, leaving the name of the grantee in blank. At that 
time plaintiff's counsel submiticd written objections te the title 
to the Lake Some property as shown by the furniahed abetract thereof. 
Im view of such objections defeniants through their counsel], and with 
a view to removing said objections, drey an enecren rcecipt er sgree-~ 
ment which eas then exccuted by the ¢ eapective parties and the ererow< 
@¢. this reecipt or agreement authorized the 6th Otrect State Bank 
to held im everow $500 im cash and the judgment mote sere in question 
for the fcollowimg express purpose: 
“in the event that Joseph Feavadba and his wife 
eemnet convey by o clear and merchintable title to 
Lots G584=658596536 as deseribed on map of Lake Come 
Beach, Yalwerth County, “isconain within sixty (60) days 
from the dete hereof te anid Frank BSegkostuy emi wife, 
then the {6th otreet State Sank ie authorized to deliver 
money held im Aaerew to Pronk Senkostny. “hould the 
titic be found clear im the time prescribed and tities 
pasees to Bexzkoottiy, them said bank ie suthorixed te 
redeliver the $500 and judgment note to Joseph Feavadba 
and vifes.* ; 
Shile the court, erroneouely we think, refuaec to reevive 
im evidenee the written opinion of plaintiffs’ counsel etsting his 
objections te the title te the lake Come lote, euch an opinion 
being expressly provided fer in the contract of @¢uchange, it appears 


that the sbetract of tithe therete furnished by defendants con tained 


' + o rs , , fm LN 
ads: ty e@ab afd de gihabaeted of wey af over wie aha’ 


aiigeoauhy o¢ TS ES Bias qu ea saan © Ml, CY abews ofa Sl qiavklop 

dilstad ais snare 98 ad ete ant Ot Gg LS wed aoe oncoueg tort, whet 
Toitho wotde at Kedaenet ot ast owe oP reas. ond. te pees B90 .) 

ee ghewes hswes Be + tenha dyer Het dt “ wauagkt ofGis 6 Hane ik sowe & 

gyno NO eds Qt qehdog Youatamy te ofdle eden seoniarvn agesqsoo & 

“sat Se aWob od of hile émekol ties « gk woe ehsqued tear? a ‘ehabt 

sab wihe wee OF saw doer ate yanked eeb ts eqam att ot Roavdmeo 

| avons “TE aedoKd 2 Sonstte wl oe mumt toaldo la 

eyouseciu ovddoodner Sheds nun welotod ats es pokicen a #4 

gee alexi woke 92 rhe add mbewd Suomotinme eile , TURE 46 Lah sits 
Sev By, « sheamad ab ondnery ad? 2 grat ol gaital 4 teroued . ls 2 
| ounes aah at dma bdo hwo ausdhes odd Komciava SQamOe erhivakets mb 2 : 


ad 


sLaaeeds Parse ia eile kere’ ag F vd sire: ae Maaqerg, one: fo) ont’, 9 


ater 


ha 


ata bees 





wwonies sats id , eotzaag owhdon que ‘f ant ot boswonxe rls aan r sot ps 
vast ated Joong Asae att veuivosts its smaanorgs “e tqheoas phat ea | 
SUG EW wae 8 ore! oten secon att nuts aes Hane me CHEE eORDE ak dined ae | 
im Vasogren icles aut 0.660% inate 0% ne 


one aad ‘exe  aavenit shigewo% fats sanee eas ae re 
a hiss WRirelio wn Bea vant a et vy hee ae 
a aA SO cea ne vadhumncsh mst BNR SHAY aged 
ata GB ‘waeke Mie Deke ekusoa ss » REAR “owlat ghvend © 
,etiv ae Wieadas! Meanl ttae we Regted das ahd mazt 
ehh es Heat emtoaW we) Bet wana: f Sena eee ote nate’ ~ aioe 
ede River ,wosateed Meot® of weyers al bled youn 
Pere Guy tee os we ghede heme? et otege 
as beadswadiun xf deol alow ore ght: sonnes ef bene 
 etiere oh deepest at ater grmegiw? Ane GBe ate _bokiok siya) 
ae lost 


sa Mh i Neate vA 
eS Ne 









ehiben * ad vondter “lake wit  eleweona es 12409 7 tbe 


Cl 


% Sat wi aha Losanon ty wihentalg % aie 4 skew oad tw vad samt bt > ‘a 


rb, a Pets 
aeanten raat dowe vedas aio’! ork outs oe phaks “outa at “suossootee 


ty iis 4 as 


Sats ioral bis 








aweqys ¢2 yvgnedone to donténon eke ah vee ont 





=o 


no map by which 4% could be lecated or by which 1+ sould be detere 
mined thet di ceme within the descriped caption ef the abstract, 
that dt breught te title down to omly Ray Ly 1926, and showed 

an unrelensed mortgage for $85,000 on the whele subdivision in 
which the Lake Camo lotea were suppers: to lie, thus present ing 
grounds for substantial ebjeotionsa to the title te esaid Lote. The 
nbotract furnished waa returned to ceferdants with netice to precuce 
& complete abstract and «© contimustion thereefs Gn netice to preduce 
6% the trial the abetract se furmished, one bringing the title down 
only to May 1d, 1956, was produced by dvefencont's counsel “au the 
emily ene” he hades 

After the expiration of the & days provided for in the 
eugrow agrecnent, ng other abatract having been produced amd nothing 
having beem done to remeve sald edjections te the title to the Lake 
come property, and defendants having reecived the full consideration 
piaimtiffs were te give, and token pogusecion of the oroperty con- 
veyed to them Sy plaintiffs, the everowee duliverec the e2zsh and 
note referre: to in the receipt to pluimtifts, an thig sult wag 
preught. 

The maim questions raised here ere as to the conetruetion 
of the receipt and the acmiesibility ef evicenee tending te shew 
what the note represented « 

Appelleute mike the point while the eserves agreement 
provides fer the redelivery of ¢he cash and note te defendants by 
the eserevee “should the title be found clear and title oasvsea to 
Beakostny,” yes im case they cumnet convey a clear oy morchemteble 
title to the lote within @& daya the everawee wis authorise to 
celiver only the eashs end appelicnte contend that tectimemy re- 
ecived purporting te explaim thot the mete reprecemted the value 
of the Leke “ome lete was inadmissible a« tending te wary the terme 
of « written instruments 
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Gm the theery that the comeiceration may be explained 
the court, properly we think, permitied ewidenee te the affect 
that the amount of the note and ¢ash waa considered to be the value 
of the Lake Como propertye The title te that property remained 
umarttled and unesecepted whem the eserev «cgreement was wade, and 
aes plaintiffs hed envried out their part of the agreement ard cone 
veyed thedr land ang paid the cigh required of them, amd had re- 
ceived only two pleees of resnl estate in return but not title to 
the Lake Como lets we think the evidenee wae ocmiseiblee The deed 
for the Lake Como lots without naming « grantey had mo realidity. 
(Donne vo Dumanowski, 329 Ill. 482, 4555 Hickey ve Garten, 194 
Ills 446.) 

But if the evidence so received was not- admissible as 
ehowing consideration for the esacresw agreement or the contract of 
exchange as modified by it we think the contract so modified isa 
eapeble of the construction thst said note ond cash were to be sub- 
stituted fer er taken im Liew of the Lake Como lots in case a clear 
and merchantable title thereto was not furnished within 60 days 
from the date of the es¢row agreement. There was tertimeny by 
Gefendente’ witnesses «¢ well as plaintiffe'’ te that effeet. But 
without gueh testimony and even without an express provision fer 
delivery of the nate as well ae the qaeh we think the cacrew agree- 
ment is espable of no other ressonable construction. Otherwise moe 
significance ean be atteched to the giving of the note anc holding 
it in eserowe 

Under these cireumstanees we think the special pleas were 
not cuetained and that the jury's vwerdiet was justified - | 

If, as contended by appeliente, the eserow agreement tas 
net so uncertain ne to render testimony an to the amount and purpose 
ef giving of the note permiasible, such testimony was net only given 


by one of defendents' witnesses without objection but it was herme 
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less error s6 long as it does not vary the only recsonable cen- 


Vo Mulvane » 
217 lle 4%, 43.) It de apparent, too, from the teutimeny given 


wtruetion the agreement bears upon ite faew. (6% 





by witnesses on beth sides thet thie cemetruction and mening 
of the cscrew agreement conformed to that put upon 4% by the 
portles themselves. In such a esse the court mey leok te the 
interpretation the contracting parties have pat upon it», either 
contemporancoualy or im its performamoe, eupecimily where it ie 
not inconsistent with the language uaed by the pertiess ("adker 
eo 215 Tlie 610, 619; Lpeteke v. Davip 
Gey 196 ills Appe 291, 295.) 

Ve find neo reversible error im the acmdesion of uvi- 
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‘at ~ 1) APPRAL FROM MUNICIPAL 
MARISA SHATJO et ales x 
OM APPEAL OF PETER GUAJO, yi 
Appellant > 5 


MR. PURSIDING JUSTICE BARNES 
DELIVERED THE OPINION GF THE cOURT. 


Plaimtiff's statement of claim hereim “in for the sum 
ef 9650.00 advaneed to defendants, at their speciel inatanee and 
requeat, as and for fomily necessaries" im the yeara 1926-27 and 
286 

Defendants were husband and wife, Plaintiff ia her 
orother. Defendants entered appecrance by separate attorneys.» 
She made no defense but wae called by pleintiff and permitted to 
testify under section 53 of the Mumicipal Court 6ct over objection 
ef the huabend's counsel. The husband filed on affidavit of merits 
mileging plaintiff did not furnish necessaries to defendant Marias 
fmeajo im theee years; thet he turmed ever hie weekly earnings to 
his wife to buy am pay for household necessaries; that she 
through plaintiff's influence hed inetituted a diverce sult against 
him then pending and he believes they were im a conapiracy te 
defraud him out of hig moneye 

Plaintiff testified that from June, 1926, until September, 
1928, he lived with defendante, who had five children under working 
ag@, amt cbeerwed thet the mother wasn 111 smd that she and the 
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children were “not adequately" fed ond their clothing was raggedy 
that in October, 1926, she stated to him thet her husband did not 
give her sufficient money for the suppert of herself amd children, 
and that she asked plaintiff for money at thot time and he “loaned” 
her $40 out of which cum he knew she purcheaed grogeries snd clothings 
thet he therenfter “advanced various sums of money ac @ loan te 
Gefendant Marisa Smajo for food, clothing, decter's bille, medicine 
amd other household and personal necessities” at her recuest, and 
that in Vctober, 1928, he demanded of the husband the return thereofe 
The wife's testimony corroborated her brother's teatimony in the 
min ao te his making euch leans and as to her uce of the money for 
such purposes. Che admitted having becun a auit for diverce and 

thet she kept no account of her expenditures anc could net remember 
ali the names of persone te whom she paid the money, norr eeail any 
epecifiec items she purchaged. 

The two children of defendsntSs. 11 and le years old 
respectively, testified that they saw their uncle han’? their wother 
money and from time to time afterwards the mother made purchases 
ef food sané clothing for the children. Sut neither pleintiff nor 
the mother nor the echildrem undertook te specify items or dates or 
places or the persons from whom purchases were made, and no tradesman 
from whom the alleged purchases were made was manec or called te 
testify. 

The husband testified that he earned €59.60 a week on 
an average; that until a year and a half or two years before the 
trial he turned over his pay check every week to his wife; that 
eince then he eashed his pay checks with John Vucas, a grocer md 
meat dealer whose grocery and meat bill to his wife ran between 


$18 and $23 a week and was deducted from his pay cheeky thet he 
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gave mont of the differenee to hie wife to rum the houschold, sever 
keeping ont more than a dollar er two for himself. Hie test imeny 
as to euch payments to Vuear was cerreborated by him and several 
melynbore testified that he had a good reputation au previdcer for his 
family and that they head personal knowledge of am abundance of food 
on his tables 

While it 4s wnexplaimed how end when the husband was able 
te save enouch from his meager earnings to pay 49,000 for 2 home, we 
need not consider the question of fact whether the huabant furnished 
hie family with adequate househelé neeegcitiess, or the point «he ther 
his wife's teztimony wae admigeible. Yor the statement of claim 
ond the entire evidenge disclose thet the suit «as brought te recever 
money loaned and therefore is not one thot comes within the 
provisions of section 15, che 68, Uahiil’s Thle "s So making expenses 
ef the family chargesble to both husbané and wife. Sur statute in 
that reepeot wae copied from the Iawa etatute ami under a familtar 
principle eur courts have adopted the construction that was given 
by the Town courte when we adepted it. (Hudson ve King Brog+,» 23 
TLl. Appe 1143 Lewig vs» Lymeh, 61 id» 476.) 4% that time it hed bee 
held in the ogee of Layla ve Ritchey, 55 Ias 71%, tint borrowed money 
used for obteining things, which if ebteained om credit, would be 
considered a family expense under the statute, «za not a fomily 
expense under the statute even if borrowed for the fenily» (See alse 
Laughlin v» Delton, 200 Ille Appe 348.) The Act did not change 
the common Law im thot report under which, as seid im Valker ve 
Simpson, 42 sme Dece “1G, “a husband can be omly held liable at law 
for necessaries furnished to his wife, and net for moneys acvenced 


or lent to her, notwithstanding she may heave laid i+ out im procuring 


negesseries.” (See aleo Jommer v. Morvig, 3 be Ge Fe & Je 450) 





gayan agiiadunwenl add Bex es wSAw adsl O¢ BemeLOLEi® ale Yo Jag ev4ag 
taaitecd oh «thoamstd ek ove 26 zaliled.e meds scem tae aniqveadl 
faexermg sus mkt vt audarederzes sav apon? a9 s#neetysq. sous. of ae 
aig wei seokgetg a0 apisadege: Geog a bet ot duste- beh Bhsesd, eveddaten 
beat to aemebtnds we ts sgbelwomd isacexeg bat got Jad baw yhinn® 
athews gid me 

Shee awe heedensd ott auiw tae wel beahelgaens af. 7) of hae 
oe gdmer £ YO OO.0% yar ed ogmiases togesm sat cwtt Agneme ores OF 
fey senet toedaagh od acoddeaig tox? to smdivonup ott tebinaee dam bees 
xouéwew dgkog aid vo qnattanesoem bigtwawod sdunpehe dite ylbaok add 
wielo we laswadeds eds 29% esidigaluwe ane gagwitaed etethe abd 
 geggesy of felgnotd aav diva oc? fod onelonds genobive ouline aie Sie 
eed aisigiv cages fac¢ cee Jou ol exotexedt bas basen ‘Tana 
wammouKe wehhowe 0 2 oS etZitsias ghO ate ,of medtoes to saolalvarg 
wi adsicla wat site bse Sanden deed of aldcogtede ylhest add Ya 
Stikiost « tebaw bop SSS TTY MA ets BEST BELGOS Baw foeqaor tase 


Avie aan duds sakioursawe off bedqess ead atueo wwe oigtoaiig 





é ome sv moabok) «4h hadqnae ow sadw nttwes awed otte ad 
mow bad oh male dad? a (eG Th oh SG saa «TY pou, Geld agus oddt 

Bed: Bizok *s cage ad mk bees 
ay atest gthhoue we bemticde 2a apdate a oysnies yaialadde ‘ear ear 


yorom eoqniad Said 192" eel GS ai 





KAimet 2 208 aew getuiate and “vahaae aeeegua yAine? bowwdtenoa 

pais oS) eyliuel odd to. Sewerred Maeve otweadn edt codes easogne 
Syradh 8a SEG do4 adh. LaRGS aga oShE GOS MLA. a¥ Bh idaued 

o© Raghas Mh btag ae glalde sepa dragon 4 sit mk wal Romeo Ose 

wal io oddsht bod yi oc gat baadaws a a 9950 oat cal ae peeams 
SEM He ayaa Teh Sem tee ks ae aie of ouhe Lesa’ eatxoasogoe ae? 
pabewogay Bk oye ¢h hal ore ‘Yen sale wk oncteds lrtom gto 8 sued to 


(ee oh 4 07 oO wf © 4g ARON ov senmel cele oeS) "eokteanooom 





oie 


While we think the wife's testimony againet her husband 
ie incompetent (Hyman v» Herding, 162 [lie 359), and we would 
be dispowed if the enee were to be decided om the fects to hold 
that the ceurt's finding was against the weight of the evidenee 
and is without any basis for the smeunt of the judgment £2420), 
yet as the vlerdinge and preof shew the action ia ele=rly one fer 
money loaned, regerdleay of vhaat 1% was apent for, the judgment 
must be reverged ae a matter of laws 
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GEONGE Re LAVHENCE and 
WALTER He GARN, 
\ppelianteas 


Bie PHEOTOING JUOTICE BAanwus 
DELIVERED THE OFINION OF THE COURT, 


This i¢ an interlocutery appesl] from a temporary 
restraining order and injunction egsinat performance of certain 
acts Claimed to be in violation of a contract of which the 
bill seeks specific performances 

The bili is very voluminous ané covers as abstracted 
25 printed pages, to the auf fieienoy ef which appellants urge 11 
aifferent points. Ts diseuss each specifically would invelve 
setting forth much ef the 6111 and require « written opinion of 
umnecepacTy lengths Se lome ag we sre umable te say that there 
are no @guiteble rights thot enm be enforced by the bill, and no 
basis therein for the temporary relief granted to preserve the 
eteatus cug until the ease may be heard upon ite meritea, auch 
éieeussion ic umnecessury. It is enough to easy that the bill 
sufficiently states facts that require a heoring om the merits 
to determine whether epecifie performance ag prayed, in some 
respects at least, should be granted, and that is a satter of 


sound judicial diseretion depending in each ease om the facts 
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and clrowmstemees. (Sugar ve Froehlich, 229 ITlle S97.) 

fhe bill sets forth a written contract between complainants 
anc George HK. Lawrence for the exploitation amd development by 
complainants of certain inventions relating te serenouties and 
avintion for which he had applied, amc was to apply, fer letters 
patent of the United “tates and of foreign countries. By the 
contract complainants agree te furnish money ond means for such 
development anc exploitetion and said Lawrence guarantees them the 
exeluaive right and lieenee te mamufecture, use and vend to others 
to be used, woid inventions ant improvements for the full term of ay 
letters patent on ony applications filed or thut may be filed, and 
eald Lewrenee agrees to make the same and to furnish proper writings 
anc evidence om complainants’ request. 

Said Lawrence covenante that he ie well seiacd of the 
entire vight, title amd interest in and to the several inventions 
end improvements mentiqned and that there are no outstanding rights, 
etes, affecting or purporting te affect hia title except euch as is 
alleged to be set forth in an attached Xxhibit A which he undertakes 
te remove or satisfy, which however is met s¢ atineched. Complainants 
are to pay a salary to Lawrence for hie services coming within the 
acepe of the contract and the expenses conncotec with enid development 
and exploitation not in exeess of $28,000. The bill alleges that 
couplainants have expended already about $20,000, and are readyy 
willing and able to perform all their obligations under the contract. 
The substanee of the 5111 ie thet compleinents have performed and are 
continuing to perform om their part and thet while pursuant to the 
terms of the comtract said Lawrence had cooperated with plaintiffs 
attorneys in the preparation for drawing applications for letters 
patent and 211 incidental and necessary popers thereto and had 
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exprensed his «pproval ef the some he hag refusec and continues 
to refuse to sign acdc appliestions, and complainants are informed 
and believe avid Lawrenee has entered inte negotiations with unknown 
persone with a view te making appliectionsa for letters patent fer 
aeid inventions and of transferring the some or some interest therein 
te euch umknowm persons in vielation of the controct, to complainants 
irreyea mble injury. 

The bill further sete out certain representations of wxid 
Lawrenee and an oral arrangement made and entered inte between him 
end complaineante fer the development ef said inventions end what wag 
dene thereunder, including preparation ef sapplicctions for letters 
patent, prior te executing the contreet im question, but ellegea 
that subsequently the arrangement was merged imte the written con- 
tract in question. 

Said representations were to the effeet thet Lowrenee 
had previowsly filed applications for letters patent upon many of 
said inventions and bad saesiqned anc transferred and agreed to 
trenefer future improvementea and inventions to the Lawrence-Lewis 
Aeroplane Company, but represented that esid company hac ceased te 
40 business, that its assets hed been sold, that the apgpliestions 
for letters patent of the United States soaseigned hac been 
abandoned, that these obtained in foreign countries hed Lapsed, that 
there wae no likelihood that any mew appliestions Lowrence might 
file would be asuailed, thet he hed a controliing intereat in said 
company ami could and would control any action mecessary to remove 
any ¢loud upon his title to sald inventions snd improvenentgse 

Pefendents Qeorge L. Lawrence and Yalter E. Carr ¢laiming 
interests im said inventions together with defendant George Re 
Lewrenge signed wade contract agreeing im an addenda thereto to be 
bound by ita terms and conditions, to join in the tranafer to 


whe 


eeenitnes bie Seeutex ead ext emee oad Te Leverggs edd Segeongns 
jemeolal oust adannk «igus OS econo lian Linge bien ayde of sawten O48 
freon détw emultctiages oink ves sodas aa suaottal Miog eveifed Ona 
vet inode sued deh 38% anoki sok fags Bilin 9s MOLE ddbw, SST, 
aheredd deetedct seme te sass od aniztetemesd i. Sew atoiiesenit hies 
*pdnaniaigas> od ,fsotdseo sds Wo om@lisiely m2 ementeg srariaw Aes ad 
| | “Yueh elves spout 

hicn 2e ateisadaoas igor Kisdise dup avon teddaH2 fie off. 
wisi wanted oink sexsi dae than ¢esmegaavse Love oo Ste. opgotwad 
aur gate ans amed dooce She ‘te dnvmgehaves ods ta) ataantlaiquer age 
wrsdted se% geeiseoksqys Te ek? wae qeG pats fay Ko td etakpmezedd asm) 
wae ito ged yte@ilgouy mi deendmes ads yaktmoeme ef TOltq »smedag 
awn aodeiar vif gdh bogies sav daemeggawes edt ylinenpondes cade 
. | sttattaeie ak Joes 
wocrenemns seit doors aid o3 sane amide tmeneiges Sofas. 


%e Ven mages paar @aetieL 6% ase lesedigga aieiieadiiiie bad 
Gi beens baa houteTames? ima Songkeas oad ban amphdewwns Shea 


azesJegonsunes eds of xen: ares Suter aémeno ve: inh oad ie hemes 





ge hanase bad \reqguee Stee jond bedtenetged Jad »yagees. niente 
aunttestions ode Inegis bien eeed Seti adsaaa aff dat’ ,eaptheud ab, 
nusd ha donglon 6 es ented batsws of? Ye daageq eaxedtel aek. 

aoa »banaiad pra owksinags agieeet al Remkutde seeds dadd. ghemohante, 

saints aarieTwad gmk a: oa h kage wou yate daclg ovGmt foal om. eae StO8) 
bhea wt desceins gabldord ago a anal wal dads abefiecee ad Aiwow oL8. 

“prewes oe Urewssson mod tor Was Lesage SAWew Gein Sees be Ystequme 

| . redmaivertgat een snoiiesvat Shoe 05 sitid abd mogu sue yen. 

qttahace tind +4 astle® bas comwiwed «1 egyoe® wcaabaetoe 
a opaes® Jandaotes dale eseones ‘nites darowack bbae, = pdeosetar 

ad et odsumis bao bi oe meh yatoosye Josones bios Poagts 






Be cent weet 4 


pte 


3? ‘veteants ‘ont ni aie, oe ated debens oa exe? adi yd kewod 








adhe 


comglninant amd te look to George ER. Lawrenee exclusively for 
such sums a5 way be Cue them, and releasing complsinants from 
ail liability to them. Carr only has joined George ©. Lawrenee 
in this appeal 

Ae ve view the essemticl points we need not discuss 
said prior representations or arrangements or the relationship 
of the other defendants further than to any that if the order 
appealed from msy stand as te George BR. Lawrence it may by r eagon 
of the agreements of the other defendants which form part of the 
contract, stand as te them beceuse of ssid exprees agreements and 
alee becsure of the allegations im the bill as te slleged possible 
outstanding interests of «aid Lewrence-Lewis -ereplane Company, 
and their interests as steckholéers thereine 

Defendants ¢o not contend that the bill should be dis- 
missed, anc thus impliedly admit thet there is some ecuity in the 
will, though contending that complisinante are not emtitlec te the 
permanent injunction mor the specific performance askec for. But 
ae elready stated, ve think a hesring om the merits is necessary 
te determine whether and how far epecific perfermence ae asked for 
way ve enforced, ot least as far as George NX» Lawrence is able to 
perform. (Kuhn v» Epstein, 219 111. 154; Laneaster V. Lobertes 
144 ids 213.) fhe bill merely seeka that he be reguired to fulfill 
his covenants in a contract in which complainants appear te have 
perfermed theire as far as could be cone and are continuing te pere- 
form and stand willing and sble to carry out their entire agreement, 
and that defendante be restrained im the meantime from taking any 
eetion prejudicial te complainants’ rights under the gontracte 

Swen if the pill aske for more relief than oun be granted 
nevertheless the sppeal stands as if defendants had demurred to the 
pill and co it impliedly adaits thet complainants are entitled te 
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some equitable relief. The only question here ig whether om ites 
face it will wupport the temporary relie? gronmted, whieh, so fax 

as appellents are concerned, mercly enjdinscorge R« Lawrence from 
executing any other applicetione for ictters patent of the United 
States upen sald inventions end improvements and from transferring 
the sume to others than complainantea and restreime Corr from any 

act ae @ steckholder of endc Lawrenee-Lewls Aeroplane Company from 
transferring or sliemsting the game or his wteek im said company 
pending a hearing om the merits. I: being conceded that the bill 
etends the some on this appesl as om a general demurrer (Dumme v- 
Reek Ipland Coe, 273 Ille 53, 58), the temporary injunction should 
stand upen ite implied admiesione if samy of ita clsime afford « 
proper esce for the jurisdiction of the court. (Cox v» Johnson, 

242 Ill. 189, 165.) The maim purpose of the bill is to enforce an 
agreement to as¢ign patents or interests therein, a matter within 
the jurindiesion of equity. (fhitmey v-e Burr, 115 iil. 2793 Hille ve 
MeWunn, 232 id» 4883 Corbin v» Eracy et ale, S4 Comme 525; Somerby 
ve Buntim, 115 Wass. 279.) 

The contention that the contract cannot be epecifiesliy 
performed becsuse lacking in mutuslity is antenable in thie case 
where i¢ appeare thet complainants have performed and sre continuing 
to perform on their part and are reedy, able and willimg te pertornme 
(Sewald v. Neblg, 235 [1l+ 4383 murr v» Kemeny, 301 ids 179.) 

Cenadidering the main relief prayed for is that defendent 
Lewrence execute the appliestien for patent which he hon appreved and 
contrary to his expreas agreement hae refused to sign, *¢ deem it 
unneceseary to discuss a¢ this time how far the contract is eopable 
of entercement in other reepeets » especially @e to the rendition of 
pergonal eervices by sald George i. Lawrence, and think the contract 


ie sufficiently certain with respect te seid main relief sought te 


compel specific performence. 
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Ags to the contention that the title te the patents in 
question ie in the Lewrence-Lewis Avroplanme Company, and hence 
the contract cannet be specifically enfersed againat defondanta, 
it is enoucsh to say thet beth the bill and the contrect allege the 
title te be in Lawremoe.  .mnd eo far ea relief is sought under the 
written contract 1% is mot berred by the “tatute of Frauds. 

We think the bili is sufficient to sustain the temporary 
injunction. 
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BA, JUSTION GRISLEY DELIVERED SHE GPILIG# OF THR COURT, 


Thie writ of error was sued out to reverse s Judgment 
for conte egainet plaintiffs, reridered after verdict by tha GCireult 
eourt of Cook eounty on Kay 26, 1927, im an action in asgumpsit 
upen defendant's promissory note. 

the aetion was cammenced on January 26, 1925, Plaine 
tirr's declaration, in addition to the common counts, sonsiaeted of 
& epéelal count upon the nete, whieh La dated Uhicage, Sovexber 3, 
1923, and wnerein defeniant promised to pay $2800 toe plaintiiy's 
oréer on or before alx monthea after date, Plaintiff slieged that 
the ncta “ie unpaid" and that there ie due te dim the face aseunt 
together with legalh interest after maturéty. Deleniant *iled a 
plea ar the general issue. In hia affidavit of defense ne alleged 
that at the time af the execution of the note a written soentract 
was entered inte between the parties, “hereby tue plaintiff, 
Street, “nud the alteruative af retaining eertain unite issued by 
& eyndicate and distributed by KeSlhiney Company ag eyndivate 
Managers, ox #toek in a sorporation known a@ Squity Gil and Hee 
Mining Company, or Raving his meney returned te his with interest 
at 19 per month within six monthe of. the date of the contract aad 
note;* and that pleintiif “exercised hie option and aceepted said 
etoak im lieu of the return sf his money.” 

GUpgen the trial in Way, LO27, plaintiff, mgaged im the 


lumber business in Chicago, wae nia oly witmess. During his wert 
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@xamination in chief he introducad tre notes im evidence, He aia 
not preduce the cortract or make any mention of it, Thereanen he 
wag ¢rogs~examined at considerable length by devendant’s attorney, 
auring welch the contract was preduced oid marked for identifien- 
tien and the wliness wae interrogated concerning it, the subsequent 
happenings and aigo concerning other writings. After plaimtirfs 
‘rested sis case defendant, « resident of Aanesam City, ke., and in 
the of] business in 1922, testified, and #as cross-examined at 
great Length. Ne intraduced various writinge and dcocumente, in-~ 
eluding the somtract. Plaintiff testified in rehuttal and intre- 
duced in evidernse cther letters, writinge and documents, and de- 
feniant testified in surrebuttel. The fury returned a verdict 
finding the inseues for defendant an’ the Judgment in question 
followed. . 

In the eomtract, dated Hovexber 3, 1988, it in pro- 
vided that, in consideration ef the payment of 32600 by plaintirr 
(Street) to defendant (Van Leninghem), defendant agrees to repay 
te plaintiff eaid eum on or before six mcnths after date, and te 
evidence said ebligation further agrees ic execute and deliver his 
nete (eiaultanecusly with the exesuties of this contrast) for aatd 
eum, duc on or before six months after date, “tegather with ten 
(10) beneficial interests denominated as unite ef the Equity Petroe 
deum Gyndicate;" and defendant further agrees that he will depeatt 
with plaintiff said ten (26) units and will cause all dividends, 
payable on said unite while the contract is in forge, to be paid 
aircetly te plaintiff, “and guarantees that said dividends whali 
net be lees than $25 per month,” and that, iu case plaintiff Aces 
‘Rot receive dividends which smeunt to eaid sum per month, defendant 
will vay the defleleney, ~ it being underston’ that any exteae over 
$26 in any monthly dividend received by plaintiff will be repaid to 


defendant, 
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tt ta further provided in ths centraét that at the 
expiration of six monthe from ite date plaintiff e@iall receive 
SaK0G in dae, and im addition therete shall retalm said dividends 
on aaid ten (1°) unite to the extent of 325 por month, and in ad- 
dition thereto sharea ai the eapitel ateck, ef the par value of 
#2800, of a eorporation to be organized Sor the sum of 71,280,000, 
whieh shall surachase a1] ssacte of asid Equity Petroleum Syndicate 
for «2 gum sufflelent te repay all moneye pald by Equity Syndicate 
unit holders (certain exeepiione emamerated), together with 
S780 000 ef ite oapiial eteck, and wiles said shares of stock and 
said auounte of money are to be distributed aseng asid unit holders, 
and the balance of the capital etek of sai4 corvorsation, af the 
par value of $900,000, in te be aoid and the sreeeeda turned into 
dts trassury. 

it de further provided in the contract that plaiatisr 
"may st hie ents ty im lLew of receiving said $2806 gash mda said 
eteck of the var value ef $2600, reecelve all the euch necessary to 
Linuitate eald corsoration's abligation for fiwe (5) of wald Equity 
Fetroleun Synticate unite aid sheree of stoek of the por value of 
$7800 in sali corveration, ond retain said dividends theretofore 
‘Yecnived.” 

It ie further previded in the contract that at meh 
time am olaintiff “shall have yvecelwed the cash neeeseary to 
lisuidatea aaid corporation ’s obligations fer five (8) af the 
Bauity Petroleum Syndicate unite and the 47500 par yalue of ateok, 
togetaner wi th aividends ae above a¢t forth, this contract shall be 
deemed fully settled and euell be ecanvelled, end tha nate **, to-« 
gether with ten (10) Uquity Setrelewa Syndicate unite, sheik be 
surrendered and delivered up to the party of the riret part 


(dafendant, )" an 
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The main fesue on the trial, ae stated by plalutirf te 
counse#l in his brief here filed, was “whether plaintiff had@ ae- 
eented certain shares of stock in satisfaction of the note. * 
Defendant'a testimeny and certelm written evidense introduced by 
him tented to show that plaintiff dia sesept in satiefaction and 
paymant of the note certain shares of etesk in the sorproration, 
which were iveued to plaintiff in hie name and fer whieh he signed 
& registry receipt. #lmaintisvf, while admitting thst he had re~ 
ceived the stock, claimed that 1t was given to oim by defendant 
as further collateral security te the note, and net in payment ex 
satisfaction thereot!, The transaction ecourred at a time when the 
steex in the corporation was believed by all parties intoreated 
in it to have 4 considerable present value aid mw larger preanective 
value, wuieh belief, of future developments dAliseleesd, was net war- 
Panted. On this male iseue the jury's verdict wae in defendant's 
faver and after a varefui review of the somewhat voluminous resord 
we onnnot say that their vwerdiet is manifestly against the weight 
er the evidence, ag plaintiir's counsel contenda, fo usetul pur» 
pose wlll be served in « discussion of the contlicting evidence, 
Ve may, however, amy that the facts that plaintiff requested that 
the ateck be laeudd in his own name, wid that it wae sa fesued and 
Pecetpted for by Rim, tend strongly te sustain defendant's eonten- 
tion that it was not reeeived by Glaintif? ue eclisteral security 
for the rete but in payment and satlefaction thera? 

Plaintiff's cowisel ales centends that the ceurt gon 
mitted prejudicial error in refusing to admit in evidence, upon 
defendant's objection, twe letters (plaintiff's exhibite 7 ana 3) 
ané two telegrams (plaintiff's exnibite 16 and 17). Esnibit 3 is 
@ letter written by John 1, Devidson, plaintiff's aitorney, te 
defendant. it ia dated Nereh 14, 1925, (after the present suit 


wae commenced.) Exhibit 7 is defendant's reply thereto, dated 


ne 
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arch 31, 1925. Beth Letters have raterenee te a possible compre. 
mise and settlement of plaintiff's auit, and sleo a possible com- 
prosive and settlesent by defendant of a somewhat similar claim, 
though larger, whieh one D. W, Baird had against him. Davidsen 
Was the attorney fer both plaintiff and Baird. We 4do net think 
that the court erred in refusing to admit there letters, It is 
well settled that “a mere unaccepted offer to pay a eum in come 
“promise of # suit or elaim is net admissible in evidence agaxinat a 
party, on grounds of public policy.“ (Genm v, Peophe, 67 IL. 
App. 194, 159; Paulin v. Howaer, 63 111. 312, 315; Barker v, Bush- 
Bell. 75 1d. 220, 222; Village of Dwight v. Hayes, 150 id. 273, 
283.) In the Gehm cane (p. 1606) the court sald: “If euch offer 





eould afterwards be given in evidence agsinet the party msking it, 
and used as a tacit admission of liability, mo attempt to sonpre- 
mise a suit would ever be made.** Lord kenefleid thus states the 
rule: ‘it must be permitted to all men to buy their peace without 
prejudice te them should the offer not auceeed, such 6ffers being 
made to step litigation, without regard to whether anything is due 
or not. That no advantage aiall be takes of offers made by way of 
compromise, that a party may with ispunity atteupt to buy his peace, 
are well established rules of luw.'* Exhibit 16 ie a telegram by 
defendant to Meklhiney Company, at Lew York, dated Sovenber 15, 
1922, directing its seeretary to immediately lesue in the name of 
said Baird two eertificates of 20 unites esch in the Equity Petrole- 
um Syndicate and mall same te Baird at Ciieage. Exhibit 17 is 

® Feply telegram saying in effect that defendantte inatruetiongs had 
been carried cut. We fail te see wherein these telewraua were in 
any Way material to the issue as to Street's (plaintirf's) claim 
against defendant and do not think that the court erred in refusing 
to admit them in evidence or in refusing to sliow delendant to be 


¢roea-exacined concerning them. 
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And we de not think thet the court eosmi tied prejudb 
elal error in admitting im evidenoe defendant's exhibite 2, 3, 7 
and 10, a8 couneel alee contends, Exhibit 2 is # olrowler or prea- 
pectug, prepared about kay 1, 1943, and used by kellniney Company 
in e@lling stoek in the Aowlty 0113 & Refining Co., of whieh Baird 
was then president and Street (plaintiff) wae a director and a 
vice-president. Attached to and forming a part of it is a copy 
ef letter dated Kay 1, 1925, addressed to Beklhiney Co. and 
signed by Baird, Street, Davideen and snotner, The statements in 
the circular are based upon the statements contained in the Late 
ter. Bxhibit 3 fe s letter of the eorporation, dated March M1, 
1924, signed by Baird, Lte president, and sent to all ef the 
unit helders of the original syndicate, of wuieh Street wan ane. 
it tended te shew why said unit holders, including Street, took 
atock in the new company in exchange fer units held by them. 
Exhibit 7 te another cireulsar or prospectus iasued by the corpora. 
tion in February, 19074. Exhibit 10 is a Letter written te defend- 
ant by the corporation, per Laird, oresident, dated Februery il, 
1924, showing the then condition of one ef the company's properties. 
an our opinion, considering the pleadings and the main issue of 
fact to be decided, the contention ef counsel, that eaid sirauiares 
and letters ¢hould not have been aduitted because it was not shown 
that the same “had been sent by a party to the suit or fer bim,* 
it lacking in substantial merit, end we do not think that the 
admission of the papers tended to confuse or mislead the jury, 
a8 ie also argued. 

Plaintiff'e eounesel further contends that the trial 
eourt abuead ite diseretion in allowing an extensive erosse 
examination ef plaintiff after the Latter had merely teatifted 


te the execution of the note sued weon end that the sane was 


unpaid. In view of the contract between the gariies executed 
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on the same day as the note, giving an epiion te plaintiff: ae 
abeve wheen, and in view of defendant's deleiee that the note had 
been satisfied because plsintiif hed exercised said option and 
accepted cartain steak in the cerperation in “Liew of the return 
of hie money,” we de not think that the court wae guilty of any 
prejudicial abuee of diseretion, it ia well settled that “the 
Crose-sxominatian of a witneas who in a party ix interest need 
not be coniined to the subject matter ef exomination in enier.* 
Afigurance Co., #84 1h. 243, SPL; 

Kimbark, 119 ide Ld, 129; Ex 
Soul Us., 241 id. 610, 622.) 


Amd we do net think that the court erred in giving 






certain inetructions offered by defeniant, aa contended, Con« 
sidering all the given instructions, including tuose offered by 
Piaintiiy, we are of the opinion that the jury were properly and 
fairly instructed. 

Finding ne reversible error in the record the fudge 
ment ef the Cireuit court is affirmed, 


AFFIRMED, 


Barnes, *. d., andi deanmion, ¢., gorour, 
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FREL RGBSLEY, 
APPOLL se « 


as nc Sit Mire 


WRe GUSTICK GRIMLAY DELIVERSS THE OPIRIONW OF THE GOUNT. 


Several years after a deeres for separate malatenance 
had been entered Rese Romeley perfected the present appeal from 
an order of the Cireuit court of Cook county, entered Jonuary 30, 
1920, wherein the court after making certain findings adjudged (a) 
that the rule te show cause entered against Fret Konsley be dig- 
Gherged emi that Rese Kensley's petition for such rule be dlaminsed 
for want of equity; (b) tit seid ceoree for separate maintenance 
amd all subsequent orders as to alimony, “ineduc ing the “— af 
April 235 1989, concerming the weekly poyment of alimony/are hereby 
modified and further payments of weekly alimeny are auepended snd 
discontinaeds” and (ce) that Rese Ronsley "is hereby enjoined and 
restrained from teking any steps to enforce the payment of arrearage 
im slimeny, found herein to be due under aaid ceeree of separate 
nainkenanne and subsequent erdere * * until the further order of 
this eourt.* 

The pertiee were lowfully married at Crown Point, Indiana, 
on July 4,9 1923. They separated on or before July 2let of the snm 
yeors OM September 10, 19%,» Rose Romeley filed her bill for separate 
maintenance im said Cirewit court. At thst time beth had beem setual 
residents of Cook county, illinois, for many years continuously 
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After anewer and amended erese-bill filed, and after a hearing, 
the court, in spril, 1826, entered ssid dveree for separate maintenance 
and dismissed Fred's amended cress-bill for want of equity. After 
finding that Rese whe living separate and apart from Fred without 
her foult, that she wes without meane of support end that he was 
financially able to contribute therete, the court adjudged that she 
wae entitled te a separate mointenenee, and that Yred pay certain 
sums for soliciter’s feces and aiso pay to her (15 a week, as alimony, 
until further orders 

Om February 16, 1928, Aese fileé a petition for a rule to 
show cause, etcs, alleging thet Mred Bad failed to pay portions of 
the selicitor's fees awarded, and alse was in erreare in the payment 
of the weekly alimeny in the eum of $435. fter the rule had been 
entered Pred, on February 21, 1928,filed a petition, praying that said 
deores for separate maintenance be so modified as to relieve Rim from 
further payment of weekly alimony. He alleged inter alia that at the 
time ef the entry of said decree he was the sole owner ef a going 
florist business at Nos 322 South Wabash avenue, Chieage, which he 
condueted under the name of “EZonsley, the Florists” thet about Bareh, 
1927, the bueiness became insolvent end, upon demende of ercciters, he 
incorporated it under Tllinoie lews under the name of “Rensley, the 
Plorist, Inces® that a “relative ond two friends" subscribed to nesrly 
all of the capital steck ef 78 shares (except S shares owned by him) 
and "paid inte the treasury 63000 in moncy cad acowumed the debte and 
ebligetions of petitioner connected with esid business” thet thereby 
he ceased te be the sole owner of the business but was employed as 
manoger thereof ot a salory of $40 a weekg thet he “has ot the present 
time mo property, money, or source of income other than hie said 
selerys” that by reason of his changed financial eondcition he is unable 


to pay his living expenses and alee “make a small necesacry weekly 
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contribution te the support of hic widewed mother* and also obey 
the court's order to pay to hie wife the sum of 915 a week; that 
ene hag couetenily “harrageed and annoyed” him by citations inte 
court (etating instances) thereby causing him te be ebaent frem hig 
businesn} that o8 a recult he "hag bevome 111 and broken in health® 
end "on one oceasion wae obliged to leave Thiesge for 30 days in 
order to rest and recuperate his shattered nerves and healthy" that 
prior to the marriage Hose wae a clerk or bookkeeper end carmed fer 
hervelf a livelihood; that since the marriage and the entry of the 
deorce for separate maintenance she hae hea such health and euoh ekili 
and ability ae to preperly previde for her temporal needs without eny 
essistanes from himj thut she ie new living with her father in Chiesge 
and io engaged in business with ner sister and earning ¢10 per weeky 
thet “petitioner intends and wili, at the earjiest possible moment 
when able, pay to gaid Rese Conmeley all eums of moncy now in arrears 
umder said deerec,*® but that, by reason of hia changed financial con- 
dition he iw unable te pay te her enmy alimony toacrue in the futures 
and that “because of her acts and doimes as above montigned,” she 
ought mot to have the aid of « court of e,ultye 

In her anewer to the petition she alleged that the 
ducorperntion of esid business wes for the purpose ef concenling her 
husbend's accete and that he is omply sable te pay weekly alimony and 
all acorueé alimony; thot he “has instituted sgaimst ber a suit fer 
divorce in the foreign jurisdiction of Mexico and has preeured on 
alleged deerece there, ali in defiance ef the jurisdiction an¢ orders 
of thie courts” that she has no skill er treining in any work, seve | 
in thet im which she was employed by him in his business prior to the 
merriage; that there has been ne substantial chenge in either his or 
her financial condition since the entry of the decree for separate 
maintenanees that as to the weekly payments of alimony he hag defied 
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the court's order, ond hen recently stated to friends ami rel.tives 
of regponcent thet he will not make any further payments unless 
compelled sp te doj that he has hed five different attorneys 
representing him and that, as one ceaces to act fox him in wotions 
te aveid further paywenta, ne employes a new attorney; amd that the 
rental pedd fer tae premises where gaid flerist business isc comducted 
is $1000 a monthe 

After a heardnag of evicdnce im open court apon the petition 
ane anmower the chancellor extered the order af April Si» i0a6, in 
which, after umking many findings (among them thet taere wae then due 
and unpaid to Kose Somsley for accrued alimeny emi soliciter'a fees 
the tolal eum of $768), it was adjudged that he pay seid eum an 
monthly installments thereafter ef $15, and until said instolimente 
ageregated S768; that the ¢eeree of separate meintesanes be wa modified 
thet the (15 thereim provided to be paid each week be madueet te 
$5 a weeks end that om ecch Ronday therenfter he pay to her eadd eum 
of $3, “until the further order of the Court." 

imping December, 1928, Reze Hensley filed « werified 
petition praying that Vree be ruled te show conse why he showld not 
ve punished for contempt fer failure te comply with geadd order of 
April 23, 1023. After setting forth the provieiene ef the ater eke 
alleged tht Pred had refused te coeply with ite terme; thet beZpadd 
te her only the aecregete sum of 992% thot hie refusais to meke other 
acerucd paywente were wil{v) ond contummeious; that he wee eorning 
more money then at the time said order wae entered, thet he var Living 
in adultery vith ene Jeammette “ollecr, ac hie purperted wife, to 
whom he exes no obligntion wetil he has dischorged his obligntions te 
petitioner. Fred fileé an answer to the petitd one 

During the some month (December, 1924) Fred filed a 
petition, orsying that eadd order of April 23, L929, “be medified 


in such a mamer ag te relieve him from further payment of weekly 


wth 


avyddudet tga cteaiet ob badede “dawson aad nen 4 toto wien ON 
7 axvleu sinoucey toridw? ye dalam don LLw ind Goold Seetieguen to 


waioiien wh gist wet dos o¢ seamed ate ae . dad te mid petew get 
i Ketter phew oe 

tedosiaws aL agockued dutvel? @hox swie gee leosg wee et hia Set mee 
| i? eyhha ei Po i athena a COG IE ae: 
Babb hy oy See aoa Go Begs oh penphine te gaktand web Rew oso! 





: wey entth Sau enennithe wae we mee Lee an gukerourgy 


me AUG 408 Aki Le aoe old Seaodeo sei dmeuaio. bald satiate 


O6O ete aoe Cae dal goede cae) aphbekt qe gailom eede yaletale 


weet o'eelcison bhn. yaoelte Soteee, wah wets, eal od Die bee 


| ts, tt bine Nat Oh hake SeighRhhs wat oe eA ROTS te oye Latted ote _ 
pk de LE: eae bed tee eae 4 BES... oe Mee Laois indeeueah Love mms aa Lo eae 


bed ibivoen a6 2k eRe Satin. te MEER, wha Jove yROTS botagesyge 
6 imam of Sey door biey a os sebkvemy, manent Bt an, Apihe 





ite Dace sel oF Wu oe tod kes tons Yobmull dem ae danld Bae | 





“eS auld te ete eels ae ant ‘Shae ot wo 


lon Raber Bae hES. ehonei PE QR 9 eRe GR 
eit Bkwerke oc ele ener gets oF tates pel bel oath ARG nate sion 


te aakap Shas ae 8. Sse ag amekia’, “o% Sey ee 03 boda tog og 


‘eric bi a wie 29 wheehy caret mag AMA yoke alana eee RHEL abe Aba 


SReeg eet eels Yamed wh ate der Seam gm ga Sonate ca beet toad —o 


: tosis ae os elma he's akst toes ese , a eet eae weet fare ant it 
stake oat wath tacks BANOS REIS BES Bas Sat ise ia a ar 





OE A 


pakke agit at sata {oeuasom gow TOhys daw woah 8 we oe tele eon: xt 
ad tke nedangusg aie ae g taal ie nest went wet atte wenatchee ad 


oF cHubimphide wit Sepiatondh aod se Lila apteepstdo om aoee od, adie 


ONG Mises, set of Toman Be DOLeI QwEK ¢ xemMtseiog 


Re 


a eda fork COE & a seclaipog } haepee, saan ond perk ae 


boretton ot sees 2s Ley! ke todo Lobe canal t, 


vileow ko daaeyeq sattuet soxwt aka wreklex of oa. 3ensM # down vat 





oe a At 
. Byawiadya deus VRLk eel Qwsi aon me dake. FOB oh Oa lie ead io 





=5es 


alimony or of arrearages in alimony.* He alleged tht from the 
date of the entry of seid erder and until June 30, 1928, he cane 
tinued to receive hie weekly salery of $40 from the corporations 
that during aaid period “the malady afflicting him progreselvely in- 
ercaged” to such an extent thet he could give only a few heures s day 
to ite business, and as a result it eapleyed another man a8 manager 
and reduced petitioner's salary te 20 a week, which eum he accepted 
and received woekly theresfter; that he wees 211 of said aalary, whieh 
ia his eomly income, for his living expenses and in payment of phye- 
sieian's billes and that since said date he has been umable te make 
payments to his wife of $15 a month and £5 a weeks as provided in the 
order of spril £3, 1928. Fese filed en anower to the petition deny~ 
ing ite material averments and alleging thet scdid eerperation's buai- 
méege ia reclly owned and managed by Fred, who pretends thet it is 
owmed by his brother “and by ome Victor ‘ollmery, a breather of Jeannette 
VGllner,” with whom Fred ia now and has been for over two years living 
in @ state of adultery; and that he is in no position to demand of a 
eourt of equity any medifiecation of sald order af April 23, 1925.4 
During January, 1929, there was a heuring in open court upen 
the two jast mentioned petitions and anuwerg thereto. Frei Neoneley 
wags @ witness ia hig own behalf and ke cilled as wltmeaues for him 
berethy Reae, bookkeeper for ssid floxviat business for sbeut five years, 
and Victor 5. Frankenstein, a physielem. Sose Noneley teetifiedZner 
own behalf? and she onlled as a whtness Lena “oliner, wother of Jeannette 
Vellmer. At the conclusion of the hearing the court entered the order 
appeniec from, av firet above mentioned . 
iaring the crese~examination of Yred Doneley, after he h ad 
testified that when his selary fer his services rendered te the core 
poretion had beem reduced fren $40 to $20 a week he talked with Vieter 
Voliner, dbrother of Jeannette Woliner and president of said corporations 


he wos asked if Yoliner was a relative of Kies, and he amewered: *2 
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Gon't knew if ke ig a relation ef mine or mot. I thought I was 
married before. Wow wr. Kriete (his attorney) telie me there ia 
wome doubt about my Mexieun civeree, se I don't know whether he 
(Wollimer) is my vrother-in-lew or not.” The last sentence af the 
aiewer wom, on motion of his attorney, atricken out by the court on 
the theery that it hed no besring on the issue before the court, wise 
Heomsleyte Linaneial abllity te comply with the eeurt’s order of April 
23, 1928. ter further testifying that he was living in an aparte 
ment at Nee 8052 Lakewood avenues Uhicsgo, the leavce of which woe in 
the name of Kra+ Lena Yollnmur, mother of Jeannette “oliner, and that 
both of the last named were ales living in senid aportment, he wes not 
allowed by the court te answer the following question: “Did you and 
Jeannette Yoliner go through a marriage ceremony at any time since the 
entry of the separate maintenanee deeree in thiu case?* Thereupon the 
goliciter for Kose Hensley offeree to show by the witmese thet he (the 
witness) had entered inte a purported marriage ceremony with said 
Jeannette ‘oliner, claiming to rely upon a fraudulent ceo: ee of 
diveree, rendered im Mexico after the filing of hose \oneley's b4l1 
for separate waintenance. The soliciter stated im substance thot the 
purported testimeny was competent and material aa tending to show Fred 
Pongley's attitude townie and disregerd fer the cecrees of the court 
and also ae bvexring upon the question of his preaent financial ability 
to comply with the court's order of April 23, 1928, ag regarda alimony 
payments. The court refused the offer ami ruled thet any testimony 
aleng this lime would net be admittede 

Ghen Lema Vollmer wae om the etomd ahe testified that Fred 
Romeley had lived in her eportment on Lakewood avenue for a year and 
& hal?; and thet her daughter, Jeamette “olimer and said Sonsley 
"have a room together in common theres” Che was then auked “Af her 


daughter and Ronsley were married or had gone through a marriage 
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ceremony?” VUpen ebjection made the court would net allow her to 
anewver the question. Thereupon Rose Lonaley's soliciter mace « 
similar offer of proof anc for similar reasens, ac stated when 
Free Honsley wag on the stand. 

After reviewing the plesdings in the present case and the 
evidence contained in the present transeript we are ef the epinien 
that the court erred in refusing to admit the offered testimony ag 
above mentioned and further terctimeny aleng the some Line. ‘Ye think 
it hed « decided benring upon the question whether Fred Aensley was 
in any position to ask a court of equity for amy modifiestien ef the 
court's order ef April 23, 1928, and upon the question as to his 
present financial ability to comply fully with the terms ef that 
orders 

Aqcerdinglys the erder of the Cirewit court of Jatuary 
50, 1929, appenled from, ia reversed and the enuse ia remanded. 
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CIRCUIT COURT, 
Ve BOOK COUNTY. 
SPLLLA THSOLOGES and FRANK MOLARD, 
administratere of sald satate, 

Appelleesge 


MRe SUGTICN GRIDLSY DYLIVERAD THE OPTHIGQH OF THE COUNT. 


On April 27, 1928, the probate court ef Cook County 
aliewed the claim of Joseph Cowen for $500 agninat the estate of 
Karvy Theolegem, @ecenatd, to be paid im due course of aiminiatretion. 
The edminiatratera appealed to the cirowit court, and «fter » trial 
ge nove, without a jury, the cireult court, on January 30, 192i, 
foumé the igeued againet the claimant and entered a judement againet 
him fer cewta. The present eppenl follewede 

The @laim, filed in the probate court im May, 1926, alleges 
that the claimant is entitled to the cum ef @500, “being enrnest money 
cepogited by him” upon a contract fer the purchsse of certain real 
@atate im Cook County (deseribing it); that the contract ia dated 
Moreh 12» LORG» and in exeouted by Harry Theeleges as seller and by 
the claimant as purehawerg that neitoer Theeloges ner any one in his 
behalf ever tenéered a warranty deed te the clinimant comveying anid 
premises, and that neither he nor anyone in hie behalf *could at amy 
time deliver title to the premises, sa per terma oné conditions of 
said contract.” 

tm the trial im the eireuit court the claimant intreduced. 
the contrect, also a certain letter or notice, dated “pril 6, 1926, 
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eigned by Theeloges and addreaged to and received by the cleimants 
alee two letters, datec respectively <pril leth and  pril 20th, 
1926, addreaeec te Theeleges ami signed by [eadore Becker, «hers 
and now im thie appellate court, actime as the atterney of the 
@laimant. fter the parties had «stipulated in open court that the 
$600 had been paid te Theeloges when the contract was signed, and 
wae thereofter retained by nim, and that he had never formaily 
tenders? te Joseph Cowen any deed te the premiaca, the cle inant 
yeated hie enets Thereupon -iliijem 4. Jordan, so real ¢state agent 
amd a representative of Th¢eleoges im the negetiation ef the con- 
tract and in certein subsequent negotiations smd happenings, testified 
for the estates, Arwin c+ Cewen, an atterncy-at-law and a rope 
resentative of the claimant, testified im rebuttal. Beeker did not 
tentifye 

The contract (whieh ig partly printed and partly in 
typewriting) provides that “Jeseph Cowen, or his ageigne, hereby 
‘egrees te purchase at the price of $24,490" the real extate ceserdibed; 
that Theoleges “agrees to sell said premises at sadd price and te 
convey 6o acid purchaser a good ond merchantable title thereto, by 
a general warranty deed, * * but subject te * * all taxes and agseagne- 
mente levied after the year 1925, * * and to a firat mortgage of 
$4500, * * maturing on or before spril 1, 19273" that eaid firet 
mortgage ig a part of the purchzse priecy that premiume on ineuranee 
pelicies held by the mortgagee shall be paid for by the purchoser 
pre rote for the unexpired timeg thet “exdd purchaser hes paid 2500, 
anh Garmest money, to be applied om such purehese when consummated, 





ong agreea te pay, within 26 ¢ Ke 
and found good or aecepted by him, said insurence premiums and the 
further sum of $11,640, at the office of “. -« Cowen, Burnham Slég., 
Chieage, provided a good amd sufficient general warranty deed, con- 
veying to said purchaser a good ané merchantable title te said 
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premives (gubject ae afeoresuid) chali then be rency for delivery 3" 
and thet the balance of the purghase price iz to ba paid by the 
purohseer “by the aeeumption and payment of the above deseribed first 
mortgage, am by the purchaser egrevwing to execute a sccormd mortasge 
in the eum of ©7940, bearing interest, © * ane maturing em or before 
\pril i,» lve.” st the bottom of the primted form of the contract, 
ani immediately to the left of the giynsatures, are written in type~ 
writing the following previsiona: “The seller has algned this cone 
tract with the understanding thet this contract ig subject to a pre~- 
vious contract for the purchase ef thig property by the within nemed 
eeller, anc that the previews contract is now held by the eserew 
depte of the Chiexge, Title © Trust So», eserow Hos 60,906, Fure 
chaser to accept titie direct from 

provieione herein mentioned.” Im the body ef the contract, and 





im emell printed type, are the following provisions: 


"A gortifivgate of title issued by the Registrar ef 
Titles of Cook County, or complete merchantable abstract of 
title or merchanteble copy srought down te date hereets St 
morehantable Title Guaranty Policy made by Chicage pege 
Truat Cos, shall be furntaned by the vender within « rease 
sABee *#, The purchaser er bie etcorney, Tf an abatract ox 
be furnished, anall, <ithin a & ter receiving aued 
xeeie deliver "to the vendor ae ue cane a note er menorendum 
ag, sigued by him or hiv attorney, specifying in detail 
the ovjections he makes to the titles if amyg or, af none, then 
wtating in substance that the same ia entisfactorye® 
"“@hould said purchaser fail to perform thin contract 
ton hig part, 3t the time and in the manner hereia 
apeed the earnest money pated as above shell, st the Pa chioar 
of the ise. be retained by the vender ay Liguidsted damaxes, 
end this contract shall thereupon become and be null and veie 
Time is of the essence «ff thie contract, and ef 211 the sone 
ditions hereef.* 


Theologes’ letter of <pril 6, 1926, addressed te the 
Claimant, im eare of said “. 2s Cowen nt the latter's Chiesge offices 



















is im the mature of a formal notice that, purcuant te the toxrme of 
the comtraet or agreement of Mareh 12, 1946, the titie te the 
real eatate has been found werehenteable more than 10 days ago, as 
per wuniments of title furnished to the buyer (Joseph Cowen) by 
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Theologes} thot “you will appear at the Socrew Lepartment of the 
Ghiesge Tithe ¢ Trust Coe” (siving ite lecstion) “on Tuesday, <pril 
ABs 1926, at 3 o'clock po mie, for the purpose ef carrying eut the 
terme imposed om the undersigned (Theeleges) in closing the deal 
set forth in enid agreement,” and that yeur fellure te oo appear 
and ¢lowse eaid deel will, wader acid agreement, cause the earnest 
money te be ferfeited and your rights under said egreement to be 
concluded and cetermined.* 

Becker's letter of April if, 1926, is a reply te Taeeleges* 
Letter or notice of 4pril 6th and he writes: "Mr. Joseph Cowen hag 
turned over to me for reply the moties directed to him * * » Fermit 
me to advice you that under the terme of the contract my client has 
30 days after receipt of abstract or letter ef pinion from Chicago 
Title | Trust Cos to examine the title and te render a copy ef opinion 
to youg and further thot, under the terme of the contract, my client 
hae a poried ef 15 dayss after the rendition of the opinion of title, 
within which te clese the desl. The letter of opinien from the 
Chieage Title and Trust Co. wae delivered te my client om Bareh 20, 
1926; therefore, he fy in ehich to examine 
title amd render opinion, and 15 days thereafter te congumate the 





Beeker'e letter to Theolegesa of /pril 20, Le26, is to the 
effeet that he, on behalf of the purchaser (Joseph Coven) had examined 
the “letter of epinion* of seid Truct Coey concerning the title te 
the premises, and that “I find thet substantially good title in fee 
simple wes and is veeted in the Chiooge Title 4 Truet Co», Trustee, 
and thet there are no material defects in said title." 

The teatimemy of Vilidam H. Jorden, Theologes' representative 
in promoting the deal, ie te the effect thet “he phoned Srwin Cowen 
‘several times to close the deal and he put me off3° that in the eorly 


part of April, 19265 he phoned said Cowen 5 or 6 times and asked him 
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4@ close the deal and he oadd “he Kad other details to eleac;” 
he met Cowen,Becker and Cangclest 





at the Eecrew Department of the trust sompamr, that he handed Cowes 
a policy covering the premises but chet Cowen sald he would not 
then close the dealg that he (the witmess) “hed a deed theres” that 
gdbsequentiy he (the witnese) cot snother letter of epinion, dated 
Hay @, 1926, from exid trust company oc te the then titie to the 
promiees, and he took 1t to Cowem at the latter's efciee, shewed it 
te him, and seked Bim te close the deal but Cowen refusedg that 
Beeker tes there and "“Beckey said that the man they Bad to buy the 
property from them hed backed out om account af a slump in the markets 
and thet they would mot clope the dvalg” that "Cowen then sokec me 
if I eould get the exrticst money back, and seid that he would treat 
me right if I could get Theeleger te return the moneyy* that in the 
fegetiation of the deal ‘mo abatract was ever delivered” but thet 
the contract “grevidead for a guaranty policy.” 

During the Reaying of Jordan's testimony the estate intre- 
dweed in evidence, (as Eatate's Exhibit 2) an opinion ef title te 
the premises, eigned by the Chiesgu Tithe < Trust “os, whieh stated 
that on May Gy 1926, the title wae in Peter Cangelesi, aubject te 
the first mortgage (mentioned in the contract in question) and 
certain ether enumerated items, ani which further atated tmnt "this 
exuminetion is made in connection with application Bee 1102322, 
for gener's policy im the eum of $23,000." 

fhe only testimony offered im rebuttal by the claimant 
wag that of Ergin -» Cowen, who stated on direct ¢xuwwination that 
sometime during the Jetier part of Karech he, Theeleges and Joréan 
met by appointment at the escrow cupartment of the truet companys 
that Jordom then cemanded that the purchuaer comaummate the con- 
trnets that he (Srwin Cowen) told Jordem that “umder the contract 


és had 306 days im which to examine the opinion ef tithe and 15 days 
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thereafter to close the deal if the title was found good, that he 
(Jordan) hed ne right te demand that we clase the deal before that 
time, ami that we would close At befere the time expiredg” thet the 
letter of opinion of title of the trust company, then delivered to 
him for cxamination, wa omly Brousht down to severe) days prior 
to the date of the contract in question (Maren 12, 1926) and he 
demanded that 4t be continucd down to nid dates that he newer 
theresfter recelwed “such sostimastiony” that he bad on interview 
in hie office sith Jordan on Bay 7th er Sth (when Jerdan finally 
demanded the closing of the deal); that he way not then shown sedd 
opinion of title of the truct company (estate’s exhibit 1) and that 
he never sav it wumtil preduced om the trialj that “Becker dlc not 
tell Jordan at thet meeting that we ¢id net want to clese the deul}” 
thet he (the witmege) “did the talking” and thot he “did mot them aay 
that we sould not co through with the dealg" that of a provieus meet- 
ing with representatives of the trust compemy he (the witmess) "told 
them they were wremg,* and further "told them te bring the title coun 
te date,” and “demamded that we be given the tine previded for in 
the sontrect te elest the deal.” Om crese-exemination hig snawere 
were evasive and whoo tiefoctory. On beimg asked if 44 was not » fact 
that the claimant did not desire to eonoummnte the contract according 
to ite terme “beesuce there wae a slump im the market," he replicd 
that “there wee no elump in the market at that times the slump did 
not come until a year later." on being seked if 16 wae not a Tact 
that the claimant did net consummate the contract becouse of the 
eek of the necessary money, he replied: “Om the day Thesleges 
canted te clese the deal we did not have the meney, bub 1 tole Jordan 
that under the cemtract he could net then compe] us to close the deal 
ami that befere the contract expired we would be ready to close 1t.* 
One of the contentions of chsiment's counsel is thet 


the finding and judgment of the elreult court is sgeimet the weight 
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of the evidence. Te ennnot egret «ith the contention. Ve think 
that a preponderance of the evidenee discloses that the claimant 
either ooulé not er woulé not corsummte the contract, after 
having bean given many opportunities te co sa/anies there had 
been tenders to him, or to Mia representative, a title te the 
premicen, which wa» entisfactery tiv Becker (ag disclosed from 
Becker’ a letter ef April 20th), and alse a merehantable policy 

of the trust compapy gusrantecing the title. «ma it further 
appears that the claimant, az the prepesed purchaser, “failed to 
perform the contract promptiy om bis parte” «nd the contract 
provided that in euch event the “enrnest weney" (iet, the $500 
paid by the claimant when the contract was signed and herein sought 
to be recovered back from Thesleges! catate) “shuld at the option 


of the vendor be reteine: by the vender pag liquidated ds 





amd the contract beeame muli and void, = time being of the essenee 
of the contract. (Gee Sheeler v. Enther,s, 6 Llle 241, 2603 59 
Ae Ke Re (mote) pe 1965 Zole ve Lake, 17S Illle Appe 340, 3446) 
Claimant's ecowtcel also here vontends that the judcment 
should be revereed, beesuse (a) Theologes in bis lifetine never 
formally tendered to the proposed purchaser (the present claimant) 
& deed te the premises, and (5) mo abstract of title wae ever fure 
misheé to him or hie represenjutive. Im eur epinion the cantentions 
are without morit. 6 clearly appeare thot a formal tender of a deed 
would hare beon wmevciling ami useless. Furthermore, it agpanra fram 
Jordan's testimony that whem, in the laties part of April, 1926) a 
guaranty poliey wes tendered, o decd cf conveyance ene ready for 
delivery, Yurthormere, the contract pravrided thet “. merehontable 
abetract of title or merchantable Title Gucranty Policy,” made by 


eelé trust Gempany, "shall be furmished hy the vendor within a 
Fene@mabie time.” It was uet neecseery under the contract that any 
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abctrect of title be furnieheds, if « tithe gusronty policy wae 
furnished te the propesed purchoser, and it sufficiently appears 
that auth a poliey wee setuslly tendered te the purcheesr er his 
representative within « recsonable tine, ami, further, thet as 
exnrly ae ipril 260, 1026, the prepesed purchaser's attorney, Becker,» 
expreaved himself by letter that the title aw temiered «as satia« 
factery te hime 

The judgment of the Cirewit court should be affirmed 
and it de eo ordered. 

APSIREE Dy 


Bawnedy Pe Jag and SOeanlem, Js, Gengwr. 
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4 TROCHLICH and 
LOULE VANSBAOH, 





ippellees. 
MR. JUSTICE GRIDLEY DELIVERED THE OPINION oF Tac COURT, 


in a first clase action in contract, comuenced in the 
uumieipal court on September 17, 1926, plaintiff, as Trustee in 
bankruptey of the Globe Auto Supply Cerporation, cought te recover 
from defendants sertain woneye because of yarious happenings and 
becauee of certain provisions in a written lease, dated June 16, 
1924, whereby e2id corporntion become a tenant of certain premises 
in Chiesge of defendants, the lessors. To plain.iff's original 
atatement ef claim defendants filed an amended affidavit of merits. 
Om July 14, 1927, om plaintiff's motion, portions of the affidavit 
were stricken and the court entered a partial Judgment agsinat 
defendant fer $2231, “reserving for future determination and 
adjudicxtion the matter of the balance of plaintiff's demand.” 
From the judgment defendante appesied te thia appellate court, and 
on April Sy 1928, the judgment was reversed and the cause remanded 
for « trial upon the merits. (Braimerd ve Froehlich, 246 f1l+ Appe 


680.) 
On Jume 26, 1920, after the couse had been re-docketed 


in the municipal eourt, plaintiff filed an amended statement of 
elaim, to which defendants filed an affidavit of merits. During 
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January, 1929, there a5 o trial without a jury, resulting in the 
court finding the issues agsinat plaintiff. Jucguent om the finding 
wae entered agnimet him and the present appeal Pollowede 
In hie amended etatement of cloim plaintiff alleged that 
on and prior to Jume 16, 1924, the Glebe Aute Supply Corperaticn 
(hereinafter referred to au the Globe Corps) wan a Califernia core 
porstion, duly authorised to de busimese in Tllineies, and thet on 
Sume 16, 19245 it, ae lesvec, leased from defendents certain por- 
tions of « twoeatery building at Noas 1210-128 Jeuth Michigan avenues 
Chieage, up to and including “pril 29, 1927, ot « rental of $550 
per month, payeble in advance. A copy of the lease and rider thereof 
igs attached to ami made a part of the statement ef claim oa Exhibit 
As The jease contains the ueund provisions. in peragraph 3 of the 
rider the Globe Corps, ae second porty, «grees to run and maintain 
the hee ting appoyatue im the baeement eo ae to furnish heat to the 
building when necessary during business hours; to rum and maintain the 
m.chinery operating the elevaterg to furnieah het water te the builde 
ing as at present; and to pay all electric Light bills, ete. In 
paragreph 7 of the rider it is stated thot the Globe Cerpe, aa second 
porty, “has delivered to the parties of the first part ite six (6) 
judguent notes each for (550 ef even date, the firat of said notes 
maturing en or befere Sotober 15» 194, anc the remaining five (5) 
of anid notes maturing om or before the Lith day of sueceseive months 
thereafter." ind in said paragraph it ia previded:s 
“The total amount of Three Thousand Three Hundred 
Bellare (@3,300) te be paid to parties of the firet part 
in payment of said notes sheli be held and reteined by 
porties of the first part ae a depoeit ta 
for the payment of rental under this leace am to be 
piied by mortion of the first part im payment of the 3 
onthe* rental that shall fn11 due under @ leases 


and parties of the firat You rt ¢hali allow party of the 
seoond part six per cent (62) amnaual interest upon said 
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deposit amd the imateclliments thereof fom the time of 
receipt, to be applied againat the rent first felling 

due therenfter asi hereunderzy and in case of default 

by party ef the second part in payment ef any rent sue 
hereunder and if such default «hell continue fer ten (16) 
éays after written setice thereef shall be given by parties 
of the firat part te party of the secoemc part by telegram 
er registered letter to its suin Celifernix office, then 
ssid sum of Three Theusamd Three Eumdred Polisre (23,306) 
abel. be forfeit e6 t% the parties of the firat part as their 


disuic Sateen samara s by Fea on af such ¢ efeygl * 
im the statement of claim plaintiff further alleged in 





substance thet, pursucmt te the lease, the Globe Cers. delivered 

to defendants the six judement notesz th-t it paic te them the 
amoumts of the firet three of said notes, ageregetine £1650; that 

on July 15, 1925, in a district court of the United ctates in 
Califermia, an involuntery petition in bankruptcy was fileé by 

three oreditere of the Glebe Corp. te have it scjudicated a banke- 
fupt; thet on September 23, 1925, it was there adjudicated « bank- 
rupt; that “thereafter, but prier te the inatitution of this suit," 
plaintiff was duly elected as Trustee in bankruptey, ami he quaiified 
aud is sti11 acting ae sueh; that defendonte caused a judgment by 
eonfession to be entered against the Glebe Corpse om saicé three re- 
maining judgment notes (eecregeting $1650) im the total sum of 
©1734.75, including interest, costa and expenses, and alae caused 

a levy te be made om certain of ite merchandise and preperty in 
Chicsge te estiefy the judgment, and erramgec fer a judicial sale ef 
the property; thet “on er about sugust 11, 1925" (ieee, pricr te the 
Globe Corp's adjudication as a bankrupt and prior te plsintiff’s 
election and qualification as trustee im benkruptey), “plaintiff, 
by his agents, csused to be paid te defendants under protest the 
amount of esid judgment of $1734.75, in order thet the levy might 

pe released and the sale sveiced; that the monthly rent fer the 
premises im question, “including the month ef «uguet, 1925," nas been 
fully paid to defendentes thet “om or about August 3, 1925," the 


property and assets of the Glebe Corp. in Chicsge were sold to one 
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Sem Weimman, doing bueinesa ag the Deugless “ato Supply Ce.) that 
em er about the same day “plaintiff, by his agents, presented to 
éefendents = prospective temant, who was then am there rescdy and 
eble to take over the premises for the unexpired portion of askd 
lease under the same terms and cenditione as therein etipuleted 3* 
thet defendants then and there refusee to secept the propesta tenant, 
but did thereafter enter imto a cinmding lease with him eat s higher 
rental than $550 per month} that theresfter defendants by a telegram 
{copy attsehed and made part of the statement of claim ae Exhibit B) 
"dig termimate the lease im question ami devlare t-@ term and leasee 
hoid endeds* and that deferismts, slthouckh often requested, have ree 
fused to pay to plaintiff as tructee “the money deposited vith them 
am paid te them under protest ae aferesaid.” Plaintiff cloimed 
that there was due te him as truatee from defendonte the tebal sum 
Of 239586.07- This wum is mide up of the 51650 received ty them on 
gaic first three jucgment notes; the paid juigment on the last three 
judgment notes of 21734.76; and various costs anc items cf interest 
ageregating £201.32. The eopy of defendants’ telegram (Exhibit B), 
dated September 17, 1925, anc sent to and receivec by the Glebe Vorpe 
et ite main California office in can framcicce, is as follexs: *Yeu 
are hereby netified that, owing to your failure te pay the rent in 
the sum of £550 for the month ef September, 1925, fer premises at 
1216-12 South Hichigan avenue, Chienge, which payment was duly ée- 
wmanded of you, we have elected to terminate your lease amc ferfeit 
your deposit, ac provided im said icazee* 

Im defendants’ affidavit of merits they admitted the 
execution of the leace anc rider of June 16, 19243 the execution 
and delivery te them of the six judgment notes ageregsting 923003 
the payment by the Globe Corp. to them of the amounts of the first 
three of the notes, #1690; its tenaney ef the premises and the 


payment by it of the stipulated rent up. te amd including the month 
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of August, 19243) and the determination of the lease and tenaney 
because of the failure of the Globe Corpe to pay the remt fer 
September, 1925+ They alieged thet the “depowit,” mentioned in 
plaintiff's statement ef claim, Was agreed vy the parties “to be 
fer Lliguidates demeageg in case anid Cleobe Corpe eheule defsudt in 
amy of the terme ef said lessee.” They denied that plaintiff, on 
\uguat @, 1925, or at amy other time, oresented to them any 
prospective tenant fer the premises, They alleged in eubstanee 
thet after September, 1925, they were compelled to and cid re-rent 
the premises to another party for the unexpired term (unid] April 
29, 1927) at a monthly lose in rent of $50. They set forth various 
other items of costs expended and damages eustaimed by them by r canon 
ef the defsult ef the Globe Corp. They denied that plaintiff's 
alleged claim wee an agset of the bankrupt’: estate at the time of 
the beginning of thie auit; dented that cither pleimiiif or the 
benkrupt estate on Suguet 11, 1928, or at any other time, padd to 
them the amount ef said judgment of $1734075, aa confessed on sndd 
last three judgment notees and denied that they were indebted te 
plaintiff, as trustee, etes, im any sums 

On the trinl plaintiff ecentended im substances, and gone 
tends here, that under the provisions ef paragraph 7 ef the rider 
ef the lense defendants were not entitled to retain as liquidated 
domages (ae ageinst plaintiff, trustee in benkruptey of the Globe 
Corp.) either the $1680 received on the first three notes, or the 
$1734.75 recedved when the Judgment (ae comfeesed on the last three 
notes) wae paid to them; that the proviaions of eaid parsgraph 
should be conatrued &5 providing for = pemelty; and that defermlonte 
could retain no more thom their actuel damages. That the perograph 
whould be construed as providing for «= pemalty ve think admite of 
no doubt. Im Advance Amunement Co. v¥» Franke, ©66 Tie S79, S6l-Z, 
it ie saidt "The courte of this State, ss well ae in other jurin- 
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dietions, lean towardea a vonatruetion which excludes the idea ef 
Liguidated domages and permite the parties to reeever only dosages 
avtuelly sustained. * © This amd 21] other courts seem to agree 
upon the principle thet 2 stipulated swe will not be allowed as 
liquidated domsges unless it may be fairly allowed as compensation 
for the breach," (See, alaos Key Gee Amusement Coo ve Cavey 177 Iki. 
Apps 280, 2553 Virginis Cge v. Hie City Bank, 220 Ills Apps 
147, 1523 Johnzon v+ Smglewtein, 256 I1l. Apps 215, 220.) 

Ags to the sum of ©1650 recelved by defendante from the 





Glove Corps im payment of sald firat three notes, we do not think 
that 1t or emy part thereof can be recovered Back by the plaintiff, 

ae trustee in bankruptey ef the Gicbe Vorpe, because the undisputed 
evidence discloses that defendants suffered demages, by reacon of 

the default ef the Globe Corp:, considerably in exeoss of eaid sume 
The lease to the Globe Corpe did not expire until April 29, 1927, 

The last payment of rent on the lease was for the month of ouguat, 
1925. Defendante 4€id net receive any rent from abybedy fer the month 
of September, 1925, amounting to $550. curing suguet, 1925, or prior 
therste, agenta of oreiiters of the Globe Corpse took poasession of 

its preperty and assete contained in the premises (under what preseed« 
imge ig not disclosed) amé during iuguet or September, 1925, sedd 
assets were gold to one Sam Wedaman and the premises were abandoned 

by the Globe Corp. wring September, 192%, defendants wade o new 
icase (introduced in evidence) of the premises te “eieman, expiring 
April 29, 1927, at a monthiy rental of $500 (50 per month less than 
that stipulated te be paid by the Globe Corp.) Yetleman took possession 
ef the premises under the new lease about Sctober 1, 1925, and the 
firet rent he paid was for that month, ©500,. Merris Frochlich, one of 
the defendonte, testified in é@ubstanee that defendants, under the then 


existing circumstances, were compelled to lease the premises te 
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Celmman at 3500 per month for the uwnexpired term and thet he re«# 
fused to pay eny lerger gum. There were 19 monthe reanining of 
the term of the original lense, or a lees of rent to defendants 
emounting te 0950.6 Freehlich further testified that defendants were 
compelled to disburse and did disburse eut of their funds 6178 for 
coal and “114 for elevater service, These were amounte shich should 
have been paid by the Globe Corpse under the provisions of paragraph 
3 of the rider to its lease. The above mentioned items aggregate 
$1992. Ami there was seme evidence that defendants had suffered 
further damages by reazem of the defeult of the Globe Corp. 

Amd we do mot think that plaintiff, as trustee in banke 
ruptey of the Globe Corpse, io im any position wider the evidence 
to recover back from defendants the amount ef (1734.75 lor any part 
theree?),» which defendants reeeived from some one during ugust, 
1925, in gntiefaction of the judgment in thot omount, eo confessed 
ag atated against the Glebe Corps on the lsat three of wid judgment 
notes ageregating 31680. It deca net appear thet the Glebe Corp. or 
any erediter thereef or any other interested party, made any attempt 
to have said judgment eet aside, but on the contrary 1t does appear 
that the “Chieose Association ef Credit Ben,” evidently at the behest 
of certain creditors of the Globe Cerpe, elected to pay, amc did pay 
(though under protest), to defendants the amount ef sold judgment. 
At the time this peyment wae made the Globe Corse head not been ad- 
judiented « bumkrupt. [t was mot go sdjudiested in the Ue o« Court 
in California until September 23, 1925, and plaintiff wae net appointed 
trustee of ssid benkrupt estate until Scteber 8, 1025. and it decs 
mot appear that the soumt of the judgment of (1754.75, 20 paid to de- 
fenéants, was paid out of funds belonging to the Clobe Corpe, or 
Witimately by the bankrupt estate of which plaintiff is the trusted. 


On the trial one of defendants’ contentions (apperentiy 
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sanctioned by the trial court) wae that they were entitled te a 
finding and judgwent im their fayer om the theory of "Liquide ted 
damegéese" “hile for the reavona first abeve state’ we cannot 
agree with this contention, «¢ nevertheless are of the opinion 
that the trial court's fincing acainet wieintiff wae correct and 
that the jucgment fer costa againet plaintiff sheuld be sffirmede 
The fact thet certain pertions of the testimony of defendant's 
witneea, Kaurice Copelond, preaident of the Globe corpe im 2926, 
were ae we think erromecualy admittec, because tending to vary 
the terms of the written contract between the purtics, does not 
require the reverasl of the judgment in question, which 1s other- 
wise sufficiently sustained by the law and the evidence. 

fhe judgment of the Zunieipal court agnimet plaintiff 
should be and ie affirmed. 
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Barnes, Ys Je, and Sesnlan, Js, coneure 
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} PRTER VLaRds, / 
g “WLaintiff in irrers 


BR. JUSTICE GRILLAY DELIVERED THE OPINION OF THE coURT, 


By thie writ of errer Peter Viahes seeks to reverse 
a judgment of the Criminal court of Cook county, rendered 
against him on February 27) 1929, wherein he was adjudged guilty 
of the erime ef conepiracy in manner and form as charged in the 
jndiwtnent and sentenced to the Joilet penitentiary for a term 
from one to five yearas 

The indictment, filed Lecember 20, 1928, consisted of 
two counts anc each charged in subatance that on Cctober 15,1928, 
in said Ceok county, Peter Viehes, Theedore Brown, Thomas Kortell 
and Joseph Myers did wnlawfully, «ete., conspire and agree to- 
gether, and with one (lexander Tomeras, with fraudulent and 
malicious intent, ete+, to injure the person of one Scorge Penewlss 
by am assault and battery upon him, ote., contrary te the statute, 
ehos ' 

The esuse came on for hearing on Februcry 27, 1920- 
The clerk's recerd disclosea inter olia that om that day Vishes, 
being duly arraigned and being represented by counsel, pleaded 
“not guilty;” thet thereupon, upon motion of the State's attorney 
for a severanee, the court ordered thet said other defendante, 
Brown, Mertell and Myers, be given a separate trialy that theree 
upon the ecurt denied Viahos' motion for sa continuance of the 
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trial as to “imjy that thereupon by leave of court Viahes im open 
eourt withdrew hie ples of not guilty and pleaded "cuiltys” that, 
“he being fully adwised by the cowrt of the effect im rendering 
guid plee, and be «till persicting therein," the court ordered 
that hia waid glee of suilty be avcepted ani entered of records 
that thereupon the court, after hearing the testimony of witnesses 
and arguments of coumsei, founc Viehos culity of conspiracy, eton, 
in manner emd form as chuorged im the imiictment, and further found 
that he was of the age of 40 yearsj amc that, after motions for 
a@ new trial and in arrest of jJucgment had been overruled, the 
eourt entered te jucgment in questions 

&e to the proceedings im court on February 276 1929, the 
bdll ef exeeptions discloses that, after the severance Kad been made 
and Vishos' motion for a continuance had been denied, the court 
Girectec the clerk te cull a jury to try Viehes separatelr3; that 
thereupon there wan “a discussion between court am’ counsel and 
éefendant in a lew temej” and that thereafter the court eaid: “The 
piesa of not guilty is withdrawn anc a plea of cullty de enterede 
She court has advises the Gefendemt fully gf the situetion. He makes 
the plea because he is gulity. Gentlemen of the jury, you will return 
$o your seatwe There hae been @ change in the plea from ‘not cuilty* 
te *gulity.? That means the court will try ite" The bili of exe 





e¢ptions further discloses that thereupon, on behalf ef the People, 
the State's atterney called as whinesses George Fenesie (compl«eining 
witness) and said Thomas Mortell and Joseph Myerag that all testified 
at coneidernble lengthy thet ofterwrds Viehos teetified in his own 
behel? ond aluo called certain cheracter witnesses; and that immediate- 
iy at the conclusion of the hesring the court enter the finding end 
jucgment mentioned. 

The bill of exceptions further discloses thct two days 
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thereafter and within the same term of court Vishos, by his 
attermey, appeared before the sume judge and moved (1) that the 
jucgment of Petpruary 27, 1929, be waeated and that he be allewed 
to withdraw his ples of cudlty, «md (2) thet the court amend the 
elerk's revere co that it speak the truth, im reference to that 
part of the judgment order wherein it is stated that “defendant 
was duly warmed and pergicteé in hie ples ef quilty." The eourt 
ordered thet sald metions be emtered and comtinued fer hearing 
until March 8, 1929. 

The 8112 of exceptions further discloses that the hear} 
ing on eald motions «a9 had im open eourt om Koren 3, 1929; that 
the court first considered the motion to amend the r eccerd go that 
it epenk the truth; thet the judge of his ow motion called as a 
witness the court clerk, “ilifem T. Collins, whe teetified as te 
his éraftins of the reeord of the Jucgment erder of February 27, 
1929, substeantiolly the seme en above mentioned; and that thereupon 
the eourt atated thet hie (the court's) minutes, made on February 
27>, 1929, during the hearing of the cease, showed that defendant's 
plea of net guilty wae withdrawn, that defendant then pleaded 
guilty te the indictment, that there wae “a warning by the court 
that a ples of guilty must be made only beenwss of the cuilt ef 
the defendant and thet no promices hed been made," that the deo 
fendcnt persisted in his plea ef guilty, and thet thereafter testic 
mony wes teken in open ceurt, ete. The judge thereupen celled as a 
witmeas Pebert &. Voodward, ome of Viahea' atterneys, and he gave 
hie version ef what tramepired on February 27, 1929. The judge 
alee called as « witnese Tom Salariotis, «he hed seted as an intere 
preter during the trial. He testified in substance in response to 
Guestions asked by the judge thet he remembered the ecurt request- 
ing him to “‘tranelate into Greek” ami to tell to Vlahos in that 
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language whet the court had said to Vishow ia the “nglieh languages 
that he remembered thet “it wae about his plea ef gudlty;" that he 
(the witmegs) asked Viehoss “De you want te have trial by jury? If 
you try by the jury thet means com't plead guilty. what ae ¥ou 
decide about it? Amd he (Viehos) said: I decide to try case with 
the judge." Om further examination by the attorney for defendant, 
Galariotia teatifieds “I did't tell Peter Vlahos that werning that 
he could be senteneed from ane to five yemes im the pomitentiary, and 
I didn't tell Aim anythdng about punishment if he plended guiltye* 
Immediately follewing thie testimony the court seid: "Let the reeerd 
show that the court dic mot tell oim anything avout shot the punish 
ment would be, and that the vourt haw ne recollection or momoranda 
to the effect that 2t that time ampone told him whet the sentenee 
would be ox wight be under the indictment.” And thereupon Viahes 
wag Onlied to the stend amd testified in eubotanee that on that 
morning nobody explained te him whet the eoneaquences would be if 
be pleaded guilty, or that ke could be wentemoed from one to five 
yeare im the penitentiary; that he “mew nothing cbout 143" that he 
“didn't understand it at ally” that hia attorney did net tell him 
what the penalty wae for conapiracy; and thut when he gave teat beony 
that morning he gave it im Onglish» ‘ud thereupon the court denied 
the motion 66 vacate the judgment of February 27, 1029, and to allow 
Viahes to withdraw bie plea of guilty, and else demied the motion 
that the clerk's record be amended, e@5¢e 

The avin contention of Vinhes' counsel, bere made and 
relied upom fer a revergal of the judgment, ie that the transeript 
dees not sufficiently diselose that the court fully explained te 
Vishos the “consequences” of entering Bia plea of guilty on Yebruary 
27, 1920. ‘fter reviewing the entire transcript we are of the 
opinion that the contention hug subetumtial merits im section 4 





pa 


tennant medio’ odd wh uadol¥ oo Shaw had Seweo ate Jose oqesrenol 
gat fuse "yi thire ‘tg ante aid iwogs oow U2" Sale hevedmemme od dant 
‘’ex Syst ed tabte eran 68 fede Wor 40° “Veodade Godua Canin fe ot) 
Bex of aout? .ywling baotg 3 aos ‘amsem tone spell, wild ed end Boy 
Héhe aoas Ux? of abdooh f iBbon (aedat?) ‘get hiss | aR duods ‘ebioes 
qiea ee TS 10% qamted do oat it ‘woke anak ea ‘xoddaa? WO 4 ogbut “ond 
gadd amlwsom gone iddlelt <adet thee étndae f° seelisdaed adsobtated 
hes sriaidnodineg wil al weoey ovht ed sae mort duwketnen sé Sfuen on 
“eyiiten dohastg of 34 énomisiuny tuods yubityia win Lied Stapeh T 
aueces ate $5" thine seve aly yawatdend @idd gah ne Lio % hed abbomet 
wfehtng ould dane ombue putrid coe mb dod see ohe Pies ied — soite 
otinedutin od dude aie bed emoyaa aute dadd #e ‘dade toote ede oo 





abmecantn “a welds 8LL0D 6% on aah oxeod wold at Se » tai 





mortal? sevens eter! bai “.dawmiod bal oft <otnd wil deby den te ot alin 
feds no dettd somadodius Uh bel UWieed beds Babe ate od ‘packae anv 
soe Gupew ad¥iind pleted ‘ene date mig wt ‘peut alegre <bedun pateros | 
weet of ona moed Geoustewe dy piwaw tl sade to uihtey ‘botee le, ‘oa 
$6 ton? “Yeh seods galdd da ween “bd done” ytuahiassioy at ‘an ‘weber 
wks £f52 ‘dow bee yemiedsn abd daddy tte da R bnad wee bass s*ubin” 
‘ems J oes sr en tone Pome few  eenguilts “ey” ‘baie et Lainey ‘ede vat 
bniwab fxoo off aeasexed? “hee ste bige! af Pb evay of ydlevon Zant 
wlio Oo tas .CS0L oo reniot te dedag ws wal sdendy ef maitie ott 
Walton etd belwer velo tne yvetiog Ww wote elt ‘watkniahy oe metal 
sife _ bette ef bieous wets see Jase 

“bite ober ered’ gtderneo “geal “ie go leeniiney’ kis 
Hi dieertand oat tot ad \soarytel oxy Te Beetived w 40 mien waned 





Oe ivnhofgae Wket seumy aoe Jae? vadSoals “Ldaakh due vei aad 
wards ab yiLtin “ke watg ast gitksetso Io “aooetowpoanes” Nets wate. 
eee he wun ow Sgkavamerd enka hat aahwo ved kets aici we 








b mckioen at dtxou fottmndadua ‘att soins dtioe ‘old onsty mt tebe 





ow face 


ef division 15 of eur Criminal Code (GCandli’e tat. LOZT, Chaps 
$85 pars 756, p« 952) it Le provided: 


“In cnses where the party pheade ‘guilty’, suek 
plea ahail not be entered umtil the court shall have 
fully explained to the accused the consequences of 
entering euch pleas after whieh, if the party persist 
in plescting ‘gudlty’, euch plea shall be reesived and 
recorded, and the court ehell proceed te render judg~ 
ment ami execution thereon, ac if he had been found 
@uiity by a jury. In ali onses where the court poseeszes 
amy Ciseretion as te the extent of the punishment, it shell 
be the duty of the court to exemine witnesses as to the 
agerevetion and mitigation ef the offense." 


in Krolage ve People, 224 Ill. 486, 458-60, 16 1s saids 


"The foregoing section of the statute was evidently 
paessd for the purpese of scouring to a person charged 
with crime the right te a triel by jury unless he should, 
efter an opportunity to fully and fairly understand the 
consequences of a plea of guilty, waive that right. * * 
fhe ples enn only be entered after the defendant has been 
fully advieed by the court of his rights and the coneequences 
of his pleae Were there was no attempt whatever on the part 
of the court to inferm the defendant ef his rights or te 
state the effeet of the ples of guiltye The mere inquiry 
whether he usderateed that if he pleaded guilty the court 
woule seRtence him to the penitentiary, and his anewering 
thet he di¢ go understand, vas no explanation whatever on 
behalf of the court. The lencth of time which he micht be 
sentengsd to serve im the penitentiary and his right te a 
tried by Jury if he emtered the ples of net cuilty were 
left entirely te hie own knowledge and information, wie 
explained by the courte * * 

We are further of the opinion, in any view of the cire 
cumstonces under whieh the plea was entered, that the court 
should, im the exercise of ite dicerction, have allewed the 
defendant to withdraw it. “e do not base this conclusion 
altegether upon the affidavits, sltheugh we think the facts 
therein atated were sufficient to show that the defendant 
had plesaéed cullty without fully understanding the con« 
sequences of that plea» His own statement that he did not 
understand ite effect, im view of the fact that it wea net 
Sue. explnined to him, aa the statute requires, should have 
move: the court to set avnide the plea and allow him toe submit 
hie ceee to a jury on « plee of not guilty. The withdrawal 
ef the ples of guilty sheuld net be denied in any came when 
it is evident that the ends of justice will be oubserved by 
permitting the plea ef not guilty im ite eteade *The Least 
surprise or influence causing him to plead guilty when he had 
any defense at 211 should be sufficient comae to permit a 
change of the ples from guilty to not guilty" 


im the present tronseript it sppeara from the clerk's 
record of the proceedings of Yebruary 27, 1029, culminating in 
the entry ef the judgment in question, thet, after Vlehes had 


withérewn his plea of not guilty and substituted therefor a plea 
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of guilty, he was “fully adwised by the court of the effect in 
rencering snic plea, ami still persisted therein.” Were there 

mo 5411 of exceptione im the transcript ehewing the contrary, 

aaid clerk's record would be sufficient te sustain the judgment 
end nentence. (People ve Unbker, 250 Ills 427, 4515 People v. 
Horney, 276 Ile 256, 238.) Sut there ie in the tranaeript a 
bill of exoeptiong certified by the trial judge, showing what 

wae said and Gone om the day of the trial and alse om the hearing 
of defendant's motions to withdraw said pleu of cuilty and to have 
peid clerk's recerd amended so thet At speak the truth. ‘ind what 
ia exid and done by the judge ané whut oecurs in hie presemee, as 
recited and certified to by him, isc to be uccepted as true and 
correct. (People ve Stamatidesg, 297 Tlie 582, 5002) And this 
appeliate escurt has deeided that, om a writ of errer to reveree a 
juégement on an indictment for larceny, the record as mace by the 
@lerk, showing s compliance with the statute (Sec. 4 of dive 15 

ef the Criminel Code above quoted), will not prevail as ageinat 
whet is shown in opposition te it in the bill of exceptions. (Feeple 
ve Gliek, 200 Ills Appe 46, 475 citing Inciana, etees, Hye [oe Ve - 
Henéylan, 190 Ille 501, 806, and KeCheaney v+ Zeople, 174 Llle 46, 
SG.) And the present bill of exceptions discloses that, om the day 
of the trial (February 27, 1929), after Viahow’ plea of not guilty 
had been withdrawn and his plea of guilty entered, the trial judge 
etated thoce facte end further stated: “The court has atvised the 
defendant fully of the situstions he makes the plea because he is 
guilty.” This statement in a measure negatives the fact thet at 
this time the court “fully explained” to Viahos the "consequences" 
of entering a plea of guilty. And the bill of exceptions further 
diseloses that on the hearing of Viehos’ aaic motions on Mareh 3» 
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1G29, the court stated: “Let the record show that the court did 
not tell him enmything cbout whet the punishment would be.” Ve 

think that these etatenmente of tricl judges supplemented as they 
are by the tectimeny of the witness, -nleriotia,g ond of Vlakes 
himself, shee conclusively that when Viahes' plea of guilty wae 
reeeivec smi recorded the provisions of the statute had mat been 
complied with. 4nd we ales think, under the facts and circumstances 
chown, thet the eourt ubused ite diseretion im met grapting Viahos* 
gaid motions and in not vacatimg the jiigment end sentence in ques- 
tion. (Peeplhe v- = 9 250 Ill. 427, 4323 Feople v« Pulimon, 468 
Ills 235, 238; Zeople v. Layentovski, 326 Ill. 173, 178) People ve 
Surent, 531 lle 4706, 481023 Zconle v. Sedrochmuck, 255 Til. Apps 
Zll, 215) 

Sther pointe are here urged by Viahos’ ceumeel for the 
reveresl ef the judgment in question, but we deem it umnecessney to 
conelder them. Yor the reasone indicated the Judgment is reversed 
amd the cause ie remanded for further proceedings not inconsistent 
with the views herein expressede 

| REVERSED AND REMANDED. 


Barnes, Pe Jes and Scanlan, Jos sc oncure 
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MAT TOWAL LIS & Accrpewr 
THOURANGE SOmPaMY OF 
TEONLEGES, a sorporntion, 
Appellante 





BR, JUSTICN ORIDLISY ECLIVENe! TEE OPTION OF Tek COMET. 


On Ooteber <9 1928, pleiniif?, the named bemeficdary in 
two policies of Life insurance issued by defend«mt on the life ef 
Jomen Brown who cied im the Cook County Howpiteal on Jume BS, 1928, 
commences a 4th ¢laes action agsinet defencant in the municipal court 
to recover the augregate face awounte of the polledes, (645, together 
with imterest. The policies are dated respectively february 29,1028, 
amt April 0», 1024. Ome de for $120 and the other for (525. The larger 
pelicy containe the provinien that “no ebligation ie agmumed by the 
eompany prior te the date hereeaf, nor unless en aaid date the inoured 
is alive and in eoumd healthg should the proposed ineured net be niive 
er not in sound health, any amount paid to the company a6 prem ums 
hereon ehali be returned.” The smaller policy contains « «similar 
provision. The weekly premiume recuired to be pada are respectively, 
33 vente oni 40 gente. The e¢auve come on for trial » fore the eourt 
without so jury in Soreh, 1929. Befendant, having previously refused 
to pay the amounts of the pelicles to the bencficiory, dofended om the 
Ground that 1 wae mos Liable beenuae the imeured wee not in fect in 
sound health at the times the policies «ere imsueds At the begiming 
of the trial plaintiff's attorney stated that “»eraetiendiy the only 
insue here ia the health of the insured,” and thereupon the parties 


atipulated thet all weekly premiume prier to the ingured's deoth had 
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been paid and thet due proefe of death had boen furnished to deo 
fendant. Slaintiff imtirecuced the policies im svidence and reeted. 
Defendant @alied an vlimessce bharee physicians nat introduced oar- 
taim documentary evidames. in rebuttal, plaintifr anc three wite 
negees ctilied by her Seatified, “to made mo atiempt to show, ami 

it waa not shewn, that defendunt, then the policies were issued er 
thereafter am umtil said ceath, Hed any knowledge that the ineured 
Wan met im eoume heniths mor 6icd eke urge on the tried thet defend~ 
ant had waived, oy Was im any way sateppac te radee, ite cadd defense 
om the ground that it had net teméered back the paid premiums or on 
any other groumé. At the comclusiom of the trial the court feumd the 
| issues agsinet defemiant and asaeesed plaintiff's domages at EPCOT Be 
This sum is the segregate face anounte of the twee peliciens, pluw 
certain interest sllewed. Om Bareh 14, 1029, jucjment on the finding 
was entered against defendant and this appexnl fellowed. 

After reviewing the evidemes we think 14 clearly appears 
that the inmsure® was net in soumd health at the time the gelicies 
were Seeneds and we are of the opinion thot the sourt's finding 
sesinet dofenions ia unwarranted and that the judgment appesled from 
cammot etand. If do well] settjed that, where a policy of Life in- 
guranee contains a provision, such se the one in the present policies, 
there ecm be no recevery thereon, unless «t the dnte of ienuanece the 
insured wee in fact in sound health roe w+ Hetropeliten Life Ings 
Sas, 186 Ilie Apps 76, 793 Lomiele Moher Soles Useswe New York Life | 
ings Cas, 220 Illes Opps G3, 86% Gallant vy» Betropolitun tife Ines Coup 
167 Musee 79, G13 Burphy ve Sze, 106 Mins 112, 113.) Lefendantts 
evicence dizelosed thii the ineured entered the Cock “aunty Hoepital 






ett 


in May, 1928, where he continueusly reevived treatment until he died 
on Jume £3, 1928; thet he was gufferimg from « vitemin deficiency 
disease known as “pellagra,” and which is “ef the asme elnacifieation 
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ae seurvy aad beri-berig” that the disense in a pregresaive onet 
thet hie symptoms were euch as chewed that be bed the disenue whem 
the polictoe were iseued ont prior thereto anc ce fear back as 
Hevember, 1927: and that his death wee ecused by the disease. This 
evidomer was not contradieted by plaintiff's evieense affered in 
rebuttal, «hich wee merely ta the affeot thet about the timer the 
policies were ieewed the insured was working «© » porter in a soft 
dyink atam’ and wae apporently in geed healthe 

Pinintiff'sa counsel here contend in mibetance thet, 
innesuch se it does mot appear thet defendant ever tendered back 
the paid premiums to the imsured or to the beneficiary, the finding 
and judgment are prover beeeuse it must be held that defendant either 
waived ite eaid defense or is estopped to raise it. The contention, 
in our opinion, ie locking im merit. Yurthermore, it ie made im thie 
¢ourt for the fireh time. 4 somewhat similer contention was une 
availingly wade im Senback v» Ketropeliten Life Inge Coe, X74 Tle 
$16, 880 (affirwing Sulski we Same, 196 Mlle Apps 76, supra.) In 





discussing the contention our Supreme Court aadd (pp. 82162): 














"In Ip Re Millers’ and Rnnufacturers' Ime. “os sy (eee 
Parsons hich & Gs. Fe Tene, 0? Binns 08, being come eave = er B 
differe @) it was meld thet when a policy of inourance never 
attaches and no risk ip aeowned, the incurred may recover back the 
i uatless he hae been guilty of frow! or the centract is 
liegal and be is im i @elicte, but thet the insurer is not 
ebligec te return or offer to return the premiums which haye been 
















paid voluntarily befere notice of the fact that the policy is met 
in ferers ae a condition precedent to availing itself of ite 
gefenge to the ction om the polleve che weleht of autherity ond 








FeneGnh suppert the conclusion of the court im thet decicion. The 
ingurance company may heave a defense on the policy and against the 
payment of the premiume, tooy and it is agninst reason to held that 
an insurance compnmy sust pay premivaas it way owe one party, how- 
ever juet, im order that it omy defemd a claim or ® evit by another 
and ¢ifferent porty, and where it has dome nothing to waive ite 


defense or fo ep top At to dgggne, ageimat puch loin, or emit.®(See,also, 


Hermann v. Cour ONnOY » Appe 366, 


Yor the reasons indicated the judgment of the municipal court 


is reversed with « finding of facts, 
BSVERGED VITA PINDIEG OF PACTS 
Barnes, Po Je, and ‘@amlam, Jey comours , 
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SIBDIAG OF FACES. 


@e find az facts im this case that whem the twe 
policies sucé upon were issued, respectively om Yebrusary ZO, 
1928, and \pril 9, 1926, the insured, James Ereen, *ac nat 
in fact im seupc heciths that the defendemt company did not, 
prier to the imgured*s death om Jume 23, 192%, Kave aRy 
knowledge comecrming eaid fill<hecalth ef said insured; ani that 
it never waived ony of the conditioms and provisions of the 


policies sued wpone 
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Bue TLi& BA PIOBAL BARR, 
vi ‘Corpor: tions garnishee, 
Sefendant in orrore 
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Bke JURTICN GHIDLEY DeLIVinks THR GPINICe OF THE COURT. 


e April 28, 1928, a jude@ment by confesuion for 71164.16 
was entered in the cumicipsal court im faver of Morgaret Solachek 
againeat “illinm Miller and Peter Borman om @ judgment note. tub- 
sequently garnishwent proceedings were inatitutec against the Howman- 
ville Wetional Sank amd it wan served with sumsong. On Bay 2, 1926, 
ite default wis taken for want of an appearance and «a conditional 
judgment remlered agoimat it «0 garmishee for 21164.25. Om May 8, 
1929, after duc service of a seire fachng, it was again defeulted 
for want of an appearanee end enid conditional judgment eae mace finale 

On Jume By, LB259 more than 36 deaye after the rendition 
of scid judgment of Hay 8, 1925, the garnishee appeared befere the 
Same judge whe Ket entered the judgsent and meved that gaid Judgment 
be vacated and set aside and thet said garmiehee be given lesve to 
file an anewer. The motion «se supperted by ita verificd petition, 

im the nature of « bil, in eoulty under the provizions of section 21 
of the Municipal Court Aet. aténened to snd mide part of the petition 
were Oertain affidavitee Gn te some doy the court vacated and net 
aside anid judgment; refused to aliow plaintiffs to amawer aaid 
petitions silewed said gaxynishee to file its amswer claiming thet it 
was not indebted in any eum to “illias Milier but that it was indebted 


to Peter Bormann om a checking account in the sum of $61.20) and, 
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upon the garnishee tendering said sum te plaintiffs and upon 
plaintiff's refusal of the tender paying said eum to the clerk of 
the court, disehsrged the garnishee. it is sourht by this wrli. 
of error to reverse sedd order of Jume 35, 1026. 

ifter reading the petition and the accompenying affidavits 
#@ are of the epinien that the nome €ivelosed ppima footie “grounds 
for vaonting, setting seide or modifying" the judgment of May 8,1923, 
and “whieh would be auffictient to ecuse the same to be vaented, ret 
acide er modified by n b111 im equity,” but we think th<t the eourt 
erred in refusing te allew te plaintiffe time to anawer the petition 
and not thergafter having a herrings She filine of such wm petition 
under the statute “in an independemt prececting, in the anture of a 
new suit, and not a mere incident to the original suite“ (Imbrie vs 
B@ar,s 230 Ills “pope 2155, 1583 Inui we Ielomgos 248 Ill. Apps Wi gSSz 
Centre] Bont Co. v. Egeser, S24 lls 9, Ode | 

We held that the ceurt errad im refusing to allew plain- 
tiffs to amewer enid petition, in setting agide the jucgment of Kay 
S$, 1928, agaimet the garmishee before gueh anewer woo filed and before 
a hearing on the merite, and in disuhorging the garnishee. nd seid 
order of June 30, 1908, wetting seide said jucgment of Kay 3, 19ea, 
ete., is reversed, and the eause is rememced with cirections to allow 
plaintiffs te answer the gurnishee's petition ani to thereafter have 
a hearinme om the merite of sald petition and osnewere 

REVSRGS!) AMD RERAERED SIPS DINSCTIO€NG. 
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| GOURT OF GHICA.GO. 





BR, FUSTICE GAIRLAY POLIVEREY THE GEIRIOK GF FAS CAUnT. 


in an action ig fercible detainer, comenced on Warch 
155 1923, and tried without ® jury, the court found defendant 
guilty of unlawfully withhelding from plaintiff the possession 
of the premises described im the complaint and that the right 
of posseseion was in the plaintiff. Om April 29 1920, judgment 
on the finding was entered against defendant and he appealede 
On the day the jucgeent wes entered plaintiff woe given leave te 
file an amended complaint in «hich the premisee are desorived ag 
fellowes 

*Seing the southenat cerner of 79th “treet and 

Seediawn Avewus, known az 7901-03 “oodiawn avernudc, 
comprising jets 45 and 46 on Shock 107, Herth enst 
the 3rd Principal Meridian, vith'a frontage of £0 feet 
on Vecdlawn avenue amd 72 feet on 75th Street.* 

Upen the trial defendant, eslled by plsimtif’ ac a witmese 
under gection 34 of the Municipal Courts Ast, identified hia sigeture 
to @ @ertein “License sgreement” (alee sigmed by plainhiff, per 5» 
2. Fright, ae dlvtriot manoger.) Be testified that he "did pet go 
inte posseqsien wader this agreements” that “he had possession before 
1% wae entere¢ imteg” and that he fe mow im possession. He alee 
testified that on Murch @, 1920, he wae served with a copy of a 


notice, adéresued to him and cigned by plaintiff, per said “righte 


Thereupen plaintiff introduced in evidemce the two paperse 
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tn the “Ligemee igreement,” yartly printed aad portly 
in typewriting ami dated beemmher 10, 1926, 1h is atated that 4¢ 
is between the Texas Company of New York, ua licenser, and Prank 
Ae Hart, "doing Business under the mame ef Avalon Pilling Station” 
and residing im Chieagos as licensee. Im parngraph 1,» with the 
heading “Premises Licenseti,” it ia stated that the licensor "does 
hereby license and permit licenaee to enter upony use and secupy 
fer the purposes and on the conditiona set ferth the following 
described property:” (Here follows description substantially the 
game ac set forth in the amended complaint), together «ith the 
buildings, fixtures, equigment, etes, of the licensor new lecated 
thereon, including: "1 1000 gallen tunk, 4 65 gallon Gpaco Lub. 
Sutfites 2 “ayme Pumps, 1 Labs Outfits” and sueh buildings, toola, 
fixtures, ete. as the licensor may thereafter place thereon, In 
paragraph 2, with the heading "Term," £t ds stated that the License 
*shall continue for the term of seventy-six (76) monthe from and 
6o" in paragraph 3, with the heading "fental," 





it is stated: "Licensee shali pay licensor, ae compenaction for thie 
license, the sum of one doliar per aunuam, paysble in acwance, and 
other good and valuable considerations.” In paragraph 4, with the 
heading "Use," it in stated that the Licemsee shell use the prapinzes, 
vulldings, equipment, eto.» “fer no purpose other than the aternagces 
handling and sile of petroleum praduets." Other pertinent paragraphs 


are ag follews: 


*(5) Sadat Ldecenser hereby reserves the right 
at any tiwe te Gangei and teweinata thig Llicemas ferthwith in 
avent of the Cexmina tion, er failure of congimecstion, of a 
eesgain silea contrast mow in farce or being negotiated 
between the parties r eke * *; er, in case the licensee 
Soi to store, handle or gel) the products of the liceneory 

ease the licensee deca nat comiuct the businees on the 
GEBSeG premises with due diligeces in the fudguent of the 
Licenser} ex in the event of the expiration or termination 
of @ gexrt Subleaug, duted December lb, 1846, by and between 
Prank 4. fart and Licensers 
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(6) Madntenange. Licenese ahall maintain said 
promises in goec repair, subject to the appreval ef 
Licensor, during the term of thie sgrevment, and in ¢age 
of licensee's fmilure so to de, or in the event that from 
amy Gauge the promises beeeme im »bole or in part unfit 
fer occupancy or ueeless or unavailable for iivenser's or 
licensee’s purposes, this agreement may terminated by 
licenser ferthwith, and the unearned x 
the time of asid termination shall be 





re et to licensee .* 

tw another paragraph, previeion is made fer the entry of 
the licensor t6 wake changes, repairs or substitutions in the 
bulléinge, fixtures, equipment, ete. Im another it ia previded 
that the licensee shall cbtain all necessary permite to de business 
om the premiaca, ae way be required by amy ordinance er other 
government regulation. in amother, tht upon the expiration er 
termination of the agreement the licensee shall yield up te the 
licenser the premises, buildings, Tixtures, equiyment » etens in 
ag good condition as when received, ordinary weer and tear execepteds 
In a special paragraph, written in typewriting, the licensee is 
given the right of storing ami celling automobile tires and seceeseries 
in thet part of the atatien building reserved for that purpose, « 
the some neti te interfere, however, with the business of selling 
the produote of the licensere 

The notice served upon defeniant om Maren %, 1629, is 
to the effect that, beenuse of cefendunt's "feilure te eel" the 
products of the Texas Company, in compliance with the license 
agreement, at ead¢ premises (deseribing them), the Texae Company 
"hereby elects to terminate, and 1¢ does hereky terminate and 
¢aneei sald iieense agreement, dated December 10, 1926," and defendant 
is *farther netified thet the Texas Company hereby dempuis of you 
the possenzion of the saferesaid premisege" Eo other reason than 
that of defendant's “failure to sell" the products of the Licensor 
ig given for the Licensor's election to terminate and cance] the 
agreement. It da not stated that defendant, salicensee, has net 


conducted the business om the premises “with due diligenee in the 
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judgment of the licenser.” 

Plaintiff aise called ae a witnese John Lemelng, chief? 
elerk of the “land division of the district effices”* who, in 
adgitien te idemtifyine the signature of said Yright te the license 
agreement, anawered “Yea” to the leading question asked of him by 
plaintiff's attorney, as follows: “You can testify thet that is the 
docasent under «hich Yrank As Hart wae in pesacesion of the prenises?* 
Thies testimeny is in a measure contradieted by paregraph § of the 
agreement, wherein it ig ctated thot, im adcitdien te sndé License 
agreement, Hart (defendamt) bas a “eub-lease” from plaintiff ef even 
Gate. And it alee appears from parsgraph 5 that defendant has a 
‘geles-oontract” with plaintiff. Plaintiff made no atienpt te 
intreduee in evidence either the aub-leswe or the axles contract. 

Phaintiff alee ¢ealled aa a witnega Fred Je (ilnanek, 
who on direct exsminabion testifice that ke wae a “Sone Manages” 
of pinintiff in Chieages thet the premises were in “Some LOg* that 
he hed businesa deniings with all eperaters of the various service 
atetions in afd seme, including defendant's that ke called at 
the premises about noon or Pabruary 28, 1929, am found the station 
Glosed and “everything leckedg" that upon a gall made abows » week 
peikthae he found that the station “was operating theng” that 
om March 1, 1929, he telephoned defendant anc asked him why hie 
station wes close en the premeding day, and that defendiamt roplied 
thet “he wasn’t financisliy able to continue operation and that the 
station wae closedg” that on February 265 1G, plaintiff sold te 
defendont and delivered te wiid etation 260 gallens of its gazdiine; 
thet fer the peried from Karen ly 1929, te Bareh 15, 1029 (the day 
the present sction woe commenced), plaintiff did met sell sny 
gaceline te defendant; and thet during seid period defendant's 
station “was clese¢ and not eperatinge” Om orose-exanination the 


Witness etated that he di¢ not make any vivite to defendont's 
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atation in March, 1929, om? that he did not know of hin own knowledge 
whether or mot the vtstion «ss clesed from Murch 1st to Marek lSth,e 
2929. Be made certain comperigonea of the «emounte of gasoline which 
plaimtiff eold te defendant curing Pebruary, 1929, February, 1928 and 
Februsry, 1927. | 

befemdant waz a witnese im his own behalf and hia daurhter, 
Marion Hart, for him. He testified in substamee that late im the 
evening of February 125 1929) while en his way home, he vas “blacke 
Jacked” (fc@e5 hit on the heed with a blunt instrument), rebbed ef 
some currency and rendered temporarily unconscious} that after 
reaching home he reeecived treatment by hie wife and daughter 3 that 
he went to hie filling station on Pebrusry 13th and there worked 
for a part of the day, ani alee fer 2 part of Februcry 14th, when 
he “went uncer" and hee had "dissy epelis* ever sinee - having fainted 
at times; thet on February léth he enlled a physician and has ree 
ceived mony treatmentey since and is «111 receiving treatmentag that 
fox sbout three weeks after Februcry lith, because of the injuries and 
resulting ilinese he could not work at the station; thot threuch the 
efforts of his wife he employed for sbout « yveek one Kdwart “Stephens, 
e former employee, whe did the werk at the atation ueuslly done by 
the witmessy thet afterwards he employee one Leland Hilton whe 
operated the station until esrly im Kearchy) 1929; thut eftervarda, 
and up to Mareh Lith, the witness’ son, a boy 13 years of age, 
Gpereted the ateationg thet durdmg all these periods plaintiff's 
gasoline wae sold to customers ot the etationg that between Harch 
ist ané 13th approximately 150 te 200 gallona were there sold te 
eustemerea? that between March 3rd and 15th he severel times telephoned 
Piaintify to deliver more gasoline and it refused te do go$ that 
early in Mereh, about a week before he reccived the notice of 


Hareh th, and while he was comfined ta his home, he received a 


eall from kr. Alien, “dietrict supervieor® of plaintiff, whe ime 
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quired what he (the witness) intended te de about the eperntion 
ef the stations that he replied that he imtended to continue its 
operation, although atuting that he then was “in bad shape, 
phyaiesally amd fimanciollys” that llem said thet he *vanted te 
rent the et«tion te hia brother," and offered him $10 for the 
station, which offer he (the witness) refuesecy thet he requested 
ef Ailen that plaintiff temporarily put in & man to operate the 
ateation, while he (the witness) was recupersting, but that <Llen 
yefused te do a6, saying “we heave get no one to rum the statiengs:" 
thet, oo to his preaent physlesl concitien, his physician has 
advised him to keep ae quict ae possible and avoid excitement, ac 
there is “a nerve pressure there some place due te concuscion, shoek 
or failg" and thet he requested said phyeician to be present in 
gourt “this morning” but that the latter said he could net as “he 
hed an operation ome” Defendant's testimony as te his injuries 
and present oondition was corroborated by that of his dsughter, 
Merion Hert. She further testified that on February lith the 
statien wae opened by said “Stephens and wane thereafter "kept open.” 
There was no contrediction of thie testimeny. Allen was not called 
as a witness 

After a review of the present tiangeript we are of the 
opinion dak tutes appealed from cannet stand. It is based upon 
said license agreement of December 10, 1926 (partioularly a provision 
in paragraph & thersef) and plaintiff's notice of Mureh 9, 1929, 
of ite election to cancel the agreement and ferfeit it, upon the 
ateted ground of dcfendant'’s "failure to sell” the products ef 
plaintiff. The particular provicion mentioned is cleainciffts 
reserved right at any time te eancel and terminate said license 
“in case the licensee geaseg to store, handle or s¢li the precucte 


of the licenser.® On the issue of fact whether, prior te March 9, 
1929, er prier te Merch 13, 1929, defendant had ceased op failed 
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to s¢li the preducte of plaintiff, we think that the evidenee din~ 
Closes no such ceggeation or fxijure, and that the finding and judg 
ment on that iesue are against the weight ef the «evidence, FPurthere 
more, it is weil settled im thie otate thet courte of lav and equity 
éo mot fuver forfeitures. (Trader's Corporation w+ Shirk, 237 Tlle 
Appe 1, 1ig Hurley v- Sanitary ‘dgtriet, LOY Tlie Apps 546, 5573 
Palmer ve Ford, 70 [lle S6%, 3772) Amd it does not appear that 
plaintiff, vefore the attemptec forfeiture of the license agreement, 
returned or tendered to defendemt the unearned portion of the annual 
rental. Ama, ever if 4t could be held thet pieintiff wae entitled 
to a forfeiture of the license agreement, it would not follew thet 
pieintifft would be entitled to reeever from defendant the possession 
of the premises in question, because 16 appears from the face ef the 
agreement that defendant, in ad@ition to sadd licence, has a pub-leage 
of the premises from pleintiff (also executed on December 10, 1926), 
and there is ne evidence im the recerd cencerning the terme and cone 
ditions of said subeleares or that plaintiff has ferfeited it, or 
that plsintiff is entitled to poeeession of the premises under its 
terme. And the facet thet plaintiff die nat see Tit to introduce 
the lease er any evidence concerning it raises - atrene presumption 
ageinet plaintiff's right to the pogeeseion of the premises, sa claimed 
in its forcible detainer complaint of March 13, 1929, as amended. 
(See Kaplan v. Stein, 520 Illes 253, 26453 Mantonye v. Eeiily, 184 
ids 183, 203.) hile it my possibly be truce, a¢ argued by plain- 
tiff'« counsel, that defeniant, during hie ilimese fellewing the 
injuries reeccived on February 12th, and up to Kareh thy 1920, did 
mot conduct the business on the licensed premises “with due diligenese 
in the judgment of the licensor," this claimed leek of diligence vas 
not made the ground fer plaintiff's attempted forfeiture of the 
license egreement. The only groune of forfeiture, se stated in 
plaintiff's notice of Mareh 9, 1929, wac defendant's “fetlure to 
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a¢ll* the products of plaintiff, and plaimcirf must be Limited to 
that greuné. In 13 Cerpue Juriay acce G32y pe GOT, 16 in aadds 
*vhere a party hos attempted tc terminate « eantruet on « atated 
ground, such action eanet afterward be Justified om the growid 
thet other auffielent ressonea therefor exieted at the time.” and 
in iright v+ Graves Lemd Gor, 10. Sise GO, 274_9 16 is sadids *4 
party whe preposer to insist upon « techies ferfeiture of « con- 
tract upon certain grounds specified is usucliy keld to the cane 
he hac madej if he assumes to ¢laim « forfeiture upon grounds 
specifieslly stated, he is deemed to have waived other brexches.* 

Yer the reasone stated the judgment of the municipal 
court, awarding possession of the premises ta plaintiff, is 
revergaé with a finding ef factes 

REVERSeD VITR FINDING OF PACTS. 
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PIBDING OF FACTS. 


*e find ae facte in this ease that neither prior te 
March O» 182%, mor Brier to Hareh 13, 1429, did defendant, Prank 
Ae Kart, @ease o¢ fail te awli the products of plaimtify, the 
Texee Company, and that eadd cefendant was not on Maren 13, 1929, 
or prior thereto, utlaefully withholding the pessession ef the 
premises in question from pisintiffs 
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JAM BAKRSTT JOMBSON, 
Defendant im Serers 


ey | 
Ee | TO SUPE TOR COURT » 
} | i 


Mie JUSTICH GRIDLEY DeLIVERED THe GPIRIGR OF THE COURT, 


Pleintiff in error, whe vas cemplainant in the auperior 

court, seeke to reverwe a final deorec, entered on February 7, 1029, 
after the hearing of evidence upom the murits, wherein the gour & 
found the equities with defendant end 4ismissed complainant’ « bill 
at her eeate. Counsel for complsiment here contend that the court 
erred in overruling complainant's motion te dismiss her bill witheut 
prejudice, which motion, az he eaya, “was made prier te the entry of 
the final order or deeree in the cause." Ho brief kus here been 
filec by defendant» 

| There ig no certificate ef owidence contained in the present 
records From the clerk's transcript, se certified by him, it appears 
that om Kereh 24, 1827, complainant filed her 6111 praying for a 
cdivoree from cefendent om the greund of extreme and repeated eruelty,» 
for nlimony and soliciter's feeea, and for the custedy of the six 
yeer old son of the parties, “lien Serrett Johnsons thit on April 
4, 1927, defendant filed hie anewer im which he denied a11 acts of 
cruelty aa charged and denied thet complainant was. entitled to the 
relief as prayed? that thereafter and from time to time various 
erdere and rules to show enuse, ete., were entered by the court come 
cerning the payment by defendant ef temporary aillmony and soliciter's 


fees; that on Lecember 27, 1928, defendant, by leave of court, filed 
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a so-called “special plea” in «hich he demied 211 sets of sruclty 
&& sileged and stated thet *agade acte, if they vecurre:, were 
apecifieslly condensed by complainant 5° that on February 6, 1829, 
Complainent, by her seliciters, filed im the clerk's effice a written 
motion, am noties thereef te defendant’ s wolicitor, to ciemisa her 
Sill of cempiaigi ob her sevts “without prejudices” and that on 
february 7, 1929, the final deeree in question was entereds 

It further appecra frma the clerk’s transeript that on 
Hareh 2», 1929, complainant by her solicitere filed im the clerk's 
effiee « written motion asking tht asic clerk be directed "te 
amend the docket to shew the presentation ef her motion heretofer 
mate to diamiess the b111 of eemplaint herein «<t complainant's ceats 
without prejudice and the denial or overrsling ef asic motion previous 
te the entry of the deeree hereing*® that said motion was ordered cone 
tinued until Karch 89, 1929; and that en that day the eourt entered 
adraft order denying said motions 

Geunse] for complaimant state im their brief that on 
February 5, 1829, a trial of the iesves of the cause eas had before 
the chanceller; that at the close of «11 the «vidence the echanerlier 
iméieated that he would enter a findimse and deeree in favor af dew 
fendeant, but that mo fimal ceoree was signed om that doy that om 
the felleving day (Februsry 6th) complainant filed with the clerk 
of the court her written motion to diamies her bill witheut prejucice, 
and ealeo served motice on cefendent's seliciter thst on Yebruary 
%th she wouled eppear befere the chameclior and agk that the motion 
be grenteds thet on February 7th beth parties and their respective 
seliciters sppeereds; that the ecourt denied the motion ané thereafter 
entered the final deeree im question. Counsel contenc that the 


eourt in eo deing erred, beccuse compleimant had the absolute right, 


BO crése-bill heving been filed, to dismiss her bill at any time 
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before the actual siyning and entry ef o final deores, and even 
after the chanevller following « trinl upon the merite of the »411 
hac samnounced hie findings and had indicated thnt he would emteor 

a final ceeree in faver of defendomt. 4nd counsel, in suppers of 
theixy contention, cite the cases, among others, of Purdy ve Henslees 
9? Ills 38%) 3903 Eetlly v+ Reilly, 139 ide 1380, 184g Williams 

V+ Breitungs, 216 Ade 290, S073 vs Tromp, 300 id» 254, 256.) 


Bat, ae prevlously wentioned, there is uo gertifieate of 
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evicenee conteined in the present reeard, and in the abcenes of such 
&® certificate we cannet assume that the abetementea made wy conplaine 
ant's counacl as te what ecourred before the judge on Tebrunry 7, 
1929, are corrects Yor aughi thet appeare to the contrary in tha 
present recerd complainant's motion te diawier her bill without 
prejudice may not have been presented in court tea the jucge on 
February 7, 1949, or 4f then presented, the presentation may not 
have been made until after the final deeree in «uestion had been 
signed by the judge and entered of recerde 
The deeree is affirueds 
APPIBEED » 


Barnes, 2s Joy ml UG@inlans Je, CONTI. 
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SEY PROJSONBE CORPOHATION, f a a 
f CerpOrssyene fi 
Comp ainant amd Apoe} td 






MANY OF AME A 


Sith, GACOK BFLIZGV, 
ALFRED Re VRIEDER, BROWARD FRISIER » 
OSCAR FPRINDER, PARRA Be FRIZDCE » 
amd GSWERAL ELECTRIGO COMPANY, 
& oorporation, 
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| SUPERIOR: uy 7, 


COOK QOUNTY. 
Defendants » . 





BMGARD ¥YARIRDER. ami OSCAR PRIGIER y 
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GREGOR BELIMOV, ALPRAD Ee FRIEDUR, { 
AppeLiante « 


BRe JUSTICN GRIDLOY DELIVERED THE GPIETION OF THR COURT. 


This ie an interlecutery appeal by four defendants from 
an order of the auperior court, entered april 26, 1928, wherein 
the court, follewing the findings and recommendation of a master 
in chancery, denicd defendants! motion to diacclve a temporary 
injumetion iesued ageinst them om dume ll,» 1927. 

Complainant's werified bill was filed om June 10, 1927, 
and the injunetion wee ieaued without notice. On Jume 1Y, 1927, 
defemiant Zelikey filed a separate werdficd answer te the 6111 
and the Yriedere a joint anc several anewer. On the same day 
Melikev presented hie written motion te discelve the injunction 
(im whieh the Prieders in open souct joined) stating, among other 
grounds, (1) that there ie mo equity on the face of the billig (2) 
that the court ie witheut any jurisdiction over the subject matter 
eet forth in the bill to inewe any injunectiony and (3) that the 
court is without jurdedi¢tion te issue eny injumetion “vefere the 
patent applied for, as set forth in the bill, in iseuede” The 
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eourt orcered thal the hearing of the mation to disselve be 
referred te a master to hear evidence im support of the 61131 and 
of the anewerae “in so far as the esme whall effeet anid motion 
te digselve the injunction,” and to report back his findings and 
conclusions ef law and fact ag seem ae possible. The hearing before 
the master wes comnenved on June 2i, 1927, and from time to time 
thereafter « mace of evidence, oral and documentary, wae intreduced 
by the respective parties, Subsequently the master filed a lengthy 
report, making many findings, concluding that the court “has jurise 
diction of the puertiea and of the subject matter,” and recemmending 
that the temporazy injumetion be continued im ferce., Objections te 
the report wexe ordered te atand oa exceptions, and on April 25, 
1928, the order appeaied fram was entered. Im thot order, it appenare 
img that trene i» Frieder had died om Sovember 12, 1927, the eourt 
oxdered that the injunction be modified to the extent only ef 
emitting therefrom her nomeg that a1) exeeptions te the master’s 
yeport ve everruledg that the motion of defendentsa, Melikey and 
the Friegere, to discselve the injunction be demieds and that the 
injunction, except as modified by the emission therefrom of the 
name of sedd ireme &. Frieder, now deceased, “continue in feree 
until the further order of thie courte” 
The temporary injumetion in question enjoined the 

Leregraph Company of Americay a corporation, Greger Meliker, and 
the Yriecers, their employees, servents and agente, 

“from projecting or attempting to preject weréses, letters, 

symels, pictures or imagen in or upon the sky or clLouwis 

by the use of said Aeregraph; end from making or attempting 

te mike suid threatened exhibitions and demonstrations of 

the s@-called Aeregraph in the week commencing June 10, 1027, 

in or near Hew York City, and im the week commencing Tune 26, 

1927, in oy near Minneapolis, Minneseta; and from making or 

attempting to make any exhibitions or demonstrations, puvlic 

or private, to or befere any person or persona at any time 


or place of eaié so-called Aeregraph, or of any apparatus 
er device constructed by or for the sxlé defendants for the 





( 


eat» 


ae eydene kh of aekooe ot Be wakeaws oa Saabs Supe se SMO 

wen S2hd odd Yo Seocqgue Bi gomohawe geet oe “staat » 2 bara vket 
gokdws oben toate Lisle woine salt on ea Oth” all eed he 
ages wstgend an 8% wkst Koes dbmgOR Be Ieee * sande wn d ; ae aviougtt o# 
ewmted gahvend ant sekdtasog pe Ho68 wa duet be wal to aaelentomos 
woke of amkt wat} aaa gPAth ght oath om houssmmse oat ‘wed seine ahs 
Seow sesdit cow a ytadmommned dew Loree sosme hive he noien 7s ‘qeMLavxodts 
yhaperek # Se wedacwm. salt hd mba goatee ONE wd woqnor okt yet 
we Rr h ass” Sayen ali Gals quant oodones separ hed ysis aekaont adsoqet 
gatbesumenss bes %quedsan souidee odd Te” Sek eehivoy ade to omhioth 
aft ageivesid® sepget wi bovakiwes ad medtomeimt: wx: mages ‘ene gaxtd 
28% ShagA MO Bow gums tgesay oe senda we bovebua eee srngee itt 





agape $2 geotrey Jota wf seein ene mak aatos helewggs gebee odd ry 


Saudg aid 4VHOL gh socmored ae Fage tet webeses oat BABA sade gat 
te ydne dmetae od ao boktoem od sokdomeym one jacd So cebee 
etasdenm sade ad enn hdqecics ‘ite dele (omen savi magn Yorn one -ancehdenand 
baa word Led sxduabasted oe wre 2 droves ee dass phe kacwere oe Feoqen 
gets dete Gene ibadmen woth soo ka artist esta ovivsskb me qerobatet ots 
ant? Yo anys teens meknakna oils ‘ext gea'thion Ba) “favo, “qatohdcamtan 
wane wh wwabemen” y beannoes ws »tebed x ih oe biow Ye esa 

| atm | 298 whale tw 19bx0 cod ews shine 

ate voankeato Rok sums ted fips omurt a trarogead at #3 


anes a venkifon segoxd ataddnteq amy ey ean arom te any sgatgow: 


aedeoye tte adaavuae as abuad ahead aroha et wid 


swuodiol “saotaw foe hoxg ad ‘gaksqamdsa 1 Bek sosborg. ‘aor’ 
grunts wa yeis, Bele meme lo a jen to eandoky wa ocdange : ee 
enh deny SP RS ict en ae gigargurwa Bian bo tee 
te mnie tersed savannas fren suatabeiten bomadanwts: phony re en 
TRE yt oath yakornaes dow ed! wh aqecgetes be Lioowea weld 
7 oe om gileamgemoe teav ood mh Gem git alyee ee ames, ™ rate age 
9@ gebrsn moth bee padwuanedet andkog sein’ er ec eedfed 
wdkoay gore bantam? we oepitidisice yan aman oo 2 e 
Mohs Yen tH OMLLG KH BERT Yow oxS'hod Te oa pry ven ey i 
GUS a Taya Ysa Lo tw Qt QeTOA bettered Bhan tyr gpake: wae 
add ui) wamahes tet bbe wali <0 hed we fatows seme solved be) 


F AY of 
Hy Mita fh Pty 


; 


purpese ef projecting in er om the sky or clouds amy 
letters, words, symbols, pictures or images; and from 
making, uweing oy trancporting smy such device or apparatus 
or plans, drawimgs, photographs or pictures thereofs and 
that the esdd defendants, their agente, servants, employees, 
all am each of them, be further enjoined from holding forth 
by Letters, telegreme or any form of advertining thet they 
or any of them are the inventors or owners of the eadd 
Aeregraph, a sky projector, or the complainant's esxid ine 
vention in any forty er uncer any mame whateoevers and from 
asserting or claiming to have any right, title or interest 
fim any form im or to said invention or sny michime barged in 
whole or im pert upon said invention; and from selling, leasing» 
licensing, giving or lending to amy perwon or persons whatso- 
ever the said Aexwgraph, or amy apparatus or device invelving 
comploinant’s aaid imvemtionm, or right te use the same, or 
any information in any manaer or form «ith reepect therete, 
and from go aha in any form, soliciting or obtaining 
eentracts for use of, esid Aerograph or any device or apparatus 
embodying eny features of complainant's esid invention im any 
ae er = eny name vhatseevers sil until further order of 
ge Courte 


The mister’s findings ag contained in his report are wube 
stantially ag followss 


1. That complainant is « Rew York corporation, with 
prineipal effice im New York City, and is engaged in the 
business of manufscturing, operating oni ieseing to adwertisera 
in the United Statez the ne-ealied Cky-Prejecter, which is a 
mechanital device for projecting in the sky written and printed 
worda, ox images, for advertising purposes. 

Ze Theat NH. Grindell Matthews, while connected with the 
Beard of Invention and Research of the British Government in 
1915, was engaged in devieing means te ward of f German Seppeline 
coming to “nglancy and tint while eo engaged he conatructed 
contrivance fer the purpose of interfering with the vision of 
the “eppelins’ pilots, which contrivance consisted of a lens of 
& focal length of approximately 15 feet, vith a 12 inch opening 
and placed in front ef a powerful searchlight. 

Se That in January, 1926, Matthews, continuing with his 
experiments, went to Yetsler, Germany, and there enused to be 
constructed a eky projecting machine which censisted ef «a lene 
of a foex] length of approximately 15 feet, with a 17-1/2 inch 
opening » & searchlight and « stencil containing the letters 
"Hebeg® that when the stencil was placed in front of and a 
certain distance from the searehlight the leticrs appeared 
sharply defined in the sky} that another machine ena there con<- 
structed about the game time; that both had a lene ef 17-1/2 
inch opening end «a foeal length of approximately 15 feet; and 
that afterwards one machine was shipped te London and the other 
te Kew York City. 

4 That in Harch, 1926, Matthews apelin fer a patent, 
covering what he claimed to be his invention, in the government 
patent office of Grent Britain, also made applientions for 
patents in Germany, France and Ganade, and in % t . 
apphied for a patent in the patent office of the United “tates; 
that theresfter petents were granted to him (though not yet 
iesued) by the govermmente of Great Britain and Caiadag that 
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hiu apyidention for a United States patent ia still pend ing 
and undetermined; that prier te eadid appliestion the essential 
features of bie claimed invention were kept secret frem the 
public, and no digelesure thercef waa made to persons other 
than these necenearily associated with himg that bie ssid 
invention, «¢ Claimed, consists “of a lene of a foveal lengta 
ef 15 feet, a powerful searchlight and a stencil, placed 15 
fect away from the lenag” and that the deviee ia of great 
vaime for commercial advertising purpeses, im that 16 can pro- 
ject letters, words, pictures omc images upom the sky at night. 

GS. That Satthews wade arrengementa with the operry 
Gyreneope Coe of New York to comatruct machines ewbedying his 
invention; thet he aseigsec te comploinant corperstion ali his 
right, title and interest im anc to endd imvention, ané the 
right to uee the same, im the United tates, and such title, 
interest and right wee at the time of the filing of the present 
bill, and mow ia, solely oened by complainant; and that the 
machines Bulli by Ratthews im Germany and thoce bulit by saidd 
Sperry Gyreecepe Coe “are substantially the eames” 

6) Theat Jegse Hs “hiteleyis the vice-president ani 
general manager ef complainant, am holds like efficial positions 
with Cecli, Barrete and Cogil, an adverticing agency with 
principal effices also in New York “ity? that in December, 1926, 
whiteley hati « confidential interview im Chiesage with Mndlip Xe 
Wrigley, prewident ef “illiam “rigley Cee ef Chicsgo, in refere~ 
ence to the latier's use ef complainant's aky projecting device 
for advertising purposes; and that shortly thereafter “rigley 
went to New York tity and hac a second intervlew with “hiteley, 


. peeking further information as te che device, etes 


(7) That defendant Helikev first because interested in 
the possibility of projecting letters, ete» upon the oxy in 
19185 in Berlin, Germany, and ofterwards made experimenta in 
Chisage with small stereopticen machines; that on Jamimry 21, 
1927, the Chiesgo Tribune published an article to the effeet 
that a eky writing machine had been invented in Oermeny; and 
that elikev read the article and brewzht it to the attention 
ef sone of his friend«e whe had witnessed some of hig demonatrations 
with goid atercopticon mashines at hia Shieage reeidenec. 

(8) That about February 9, 1927, Helikey called om aadd 
Yrigley in Chicago amc bela him he had «a machine fer projecting 
acvertising wpen the skys that trigley eaid he had recently 
made a trip to Bew York regarding a aimilar machine and he gave 
Whiteley's address to Belikev? that cn Marah 16, 1927, ue likey 
called on “hiteley at the Istier's New York effiews, and told 
him thet “he was om engineer and iad been ment by solid © rigley 
te inventigate whet was being done with the eky projector 
wachine, anc that he wamtec te report back to ‘rigley;" that 
Melikev was then introduced "ae Yrigley's engineer ani technical 
adviser" to Xatthews, and afterwards, at the plant of the Sperry 
Gyroscope “G+ was introduced “as *rigley's engineer and 
representative* to Frank RH. House and Preston A. Bagsett, beth | 
engineers im the employ of suid Gyroscope Co. and that Nelikey 
hed several interviews with 211 of these parties and wae 
“shown the plans," which were then being used in the cone 
struction of « machine by the Gyroacepe Co. for camplainant, 
and sleo wna given “all the information as te the sise of the 
ems amc s@archiight, and the various positions of the search 
Light, lets and stencil, ae used in the machine.” 

ts) Theat on the some dey (March 15th) “hiteley, at 
lelixev's request, wrote a letter addressed to Kelikev, 9061 
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Amgyle treet, Chiesgo, in which thitelg stated that "we 

hope t¢ be able tea ahew you a cenonetracion of the Uky 
¥regeeter ia two weeks,” and will advise you Of the exact 
day? that, ae to complainant's methed of leasing machines, 

"we will agree to leave to amy manufacturer a machine vith 

am Opirnter, either to be kept permanently im ene city, or 
mounte: om a truck go that ii ¢om be moved freely," and 

we wili bear sli expense of sperution, stencila, eteet that 
“guy terme, wlll be approximately £190,060 for 12 months 

fer a standing machine, and $129,500 fer 12 months for a 
movable sughine3* that machines ean be remtec for 6 months 

at a higher proportionate rate; that upen a successful 
éemenetsautionm of the meohine, “now being buiit fer us” by 

the Gyroacepe Sés, “we will imuedintely place the machine 

en the market to be lensed y* and thai te underetand that 

tee Urigley, ae weil se many others, are greatly interested 

in the machine, and we are willing to give a demonotration 

to amy whe may attend, and believe we ean supply the necessary 
nusber of mechines for amy advertiser in fairly short order. 
‘Three days later (March 14th) and agais on -prild dé, 1927, 
Sniteleywrete te “rieley st Thiesge. im tee first ef these 
Letiers “hitelegywrites that he had a plessant vieit from 
Melikev, during waieh “we ghewed Belikey the entire Jeyouts" 
that be anid "he would sotizy you that we had a geod propositiang* 
that the @achine will be demonstrated abouts April <4th, and 

ee would be plesage to have you or ome ef your representatives 
in satterdance, atce 

(10) fat om April 21, 1927, “rigley wrete @niteley 

paying thst om his return to Chieage trem a western trip he 
had found *eiteley’s letiere awaiting bias that “in your 
Aetier of Merch 13th you mention a Ers Helikevys” cheat “ny 
Yacollicetion ia he is the cuntlaman whe esme inte my office 
ang stated he Bnd «a similar kind of a contrivance fer ad- 
vertieing in or on the akyp" that the writer teld Meliker 

thet he bac already had a eimiler proposition made from your 
eonectm, anc, upon hie request, the writer gave him your 

nome and addresej amd that *we ave givime yeu this infer 
motion, ge teat you will underetame thet Mr. Melikov ds not 
im any Way sépresenting the “rigley Company, but apoaren’s 
is Sg any Biacai? and wags aneious sd 


proposition was.” 
(12) 






+9 392 what your 


That counsel fer defendants comtendec befere the 
ameter that, when Neliker enlled on “hiteley on “areh lithy, 
he atated te “hiteleythat “he wes an imrentor end interested 
im complainent's aky projceting machine,” anc that the ine 
formation he them reesdweé ag to such machine wag given te 
him voluntarily ty “hiteley, Matthews and the others; that 
the enacter finde, however, from a prepemierange of the evi-~ 
demee, that Si@likev did represent Kimeelf as “rigley's enginescr 
ans representative, and thet the informtion regarding anid 
mechine aad iuvention then imparted te him «as given “by reansen 
of said wiesrspresemtations ané fraud practiced upon came 
plainints" and thet ali of Uslikev's said statemente made te 
Shitelgy, “stthewa, House ond Baasett tere “whally falae and 
known by Melikey to be faine, and wore made by him with the 
intent end purpose ef deceiving complainant inte permitting 
his to cbtain confidential detailed imfermtion recording eada 
aky projector, ami thereby enable him to appropriate te his 
own use comploinant’s invention.” 
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(12) Theat om Mareh lV, 1907, Kelikew went to the 
effiee of She General cLleairic Coe, at  cheneetady, Hew York, 
for the purpose of ordering a sky projecting machinej that 
esedd “Jeotrie “oe Gid thereafter conetruet for hia euch a 
machine “from plana arranged therefor by anid Melikev;” that 
the onchine, 46 so conebructed by the Sleotrie Cos, “conaists 
of a high intensity searchlight, @ plate or stencil, and a 
lens food length lems of the sume pise os the lens used in 
complininemt’'s mochines" that "the spacing between the searche 
light, plate or stencil, amd aadd Leme, used im the machine 
conatructed by ssid Aieetric Sos fer Helikeov, ore substantially 
the sam aa the apaging epecified in complainant's epecifi- 
cations and plane; and that the only change from complainant’ s 
muchine ig the enclosure ef the eesrehlight, stencil or lens 
im a tube or barre) 

{23) That Melikev, and eertain of the other defendente 
ageoeioted with him and epercting aw the .eregraph Yempany of 
Amerign, informed yarioua advertisers that om May 2, L927, in 
the “ity of Waghingtem, “(sle, they could exhibit said machine 
AS #0 cunetoucted by ondd Blectrde Soe, and that on said day 
it wee in asic eltys ; 

(14) That oa March 3, A997, celiikey filed an application 
in the Us “« Patemt Office for letters patent for iurrention 
in “Sky writina devicesag" thet no further explanation ef anid 
invention appears in the evidence} am thet on Kay 10, 1927, 
fomplainant was advised by the Us. 0+ Patent Office “thot an 
interference was Filed in said office againet the issuanee of 
& patent covering anid aky~projector machine upon said patent 
appliestion ef said Zatthews.* 

{15) That counsel for defendants contented before the 
Master that the controveray between the parties "“invelves 
patent eppliestionsa pending im the Us Ce Patent Office, and 
thet, therefere, thic eourt is without jurivdictionsg” but 
tShet the master finds “that the invention claimed by come 
pleainant ie the result of spt yr conducted by matthews 
sg hereinbefore set ferth, and atitutes o valuable p ert 
right, irrespective of the question of the pending pat 
&ppadieation, and that the seagtrustion ef the sneniae in gueee 
tien wae a secret, which Melikev ebteined fresm complainant by 
means of wrongful miarepresentutions, ae hersinvefere set 
ferth, ami appropriaged the information se obtained by him 
te his own use and adweantage.” 


Arguing that im sll esses brought te restrain infringement 
of patents the Federal Courts of this country have exclusive juris< 
éietion (and citing among numerous other cases that of Heavane Preve | 
brill Coe ve Ashuret, 146 111. 115, 147), defendants’ counsel firet 
contend that the euperior court of Cook county exe without jurie- 





éiction to enter the temporary injumetion order ef June 11, 1927. 

In our opinion there is nao merit in the contention. Complainant *s 
bili dees net seek to restrain the infringement of a patent. Indeed, 
it dees met appear that any patent on the device or machine in quese 


tion hae as yet been issued to anyone. The theory of complainant’ s 
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is in eubstance that it, as assignee of Matthewa, is the ovner 
of a new and useful imprevement im Cky Crejestera invented by 
Matthews, whieh is preperty; thot by misrepresentation and fraud 
Selikey procured information se 60 the eavcential features of 
Hattheve’ isvention: that Melikevy and hie co-defendante, in 
gauging maghines ehich embody these eucential features te be 
manufsetured and exhibited fer sale, have fraudulently aprreprieted 
te thely own use Matthews’ investion; and that complainant is on- 
titled te an injunction te proteet ite property right ami prevent 
other threatened uniewful cete by defendante. In 26 ituling Case 
Law pe LiGS, wee. 45, it is saide 
“Sut although ene whe invents or ciseovers, and keeps 
eeeret, a procese of manufacture, whether a proper subjeet 


tor @ patent or Hot, has met an ¢xclusive right te it ag 
against the publics, or ageinset those whe in good fait 


ARETE IS 


saeyuire knowledge of it, yet he hee a property in dt, © eh 


& ¢court of ehaneery will proteet against one who in vipiation 
ef contract and breach of confidence undertakes to apply it 
te hin own Use, or to disclese it to third persone. The 
jurisdiction in equity to interfere by injunction te prevent 
such g breach of truct, when the injury would be irreparable 
and the remedy ot law inadequate, is well established by 
authority.” (See Peabody v. Norfolk, 98 Haws. 452, 4582) 


Im JoMset Mafee vo> ve Dice, 108 Tlie 648, 652, our 
Supreme Court reeegnised thet an invention prigr te the desuanse 
eof « patent therefor is property. in Rees v. Peltser, 76 I11. 
476, 478, 1% in ueddt “Among the iInstanees of property eequired 
by one's own act and power of originel secuisition, c<iven by 
elementary writers and eourte, ie that of literary property, 
consixiing ef maps, charts, writings and beckes and of mechan. 
inventions, consisting of useful machines or disceveries, produced 
wy the joint reeult of intelicetunl and manual labore” In Sevleton 
Coal Cos ve Rautenbugh, 237 [lls Appe 550, where the bili prayed 
for an injunction, one of the appeliate courts of thie distriet 





recognised thet a preperty Fright existed tn a certain liet of agents, 
which had been compiled by yeara of vork and at considerable expense, 
and should be protested by injumction against ome whe had fraudulently 
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appropriated the list to his own uae, saying (pe 890)% “ve are 

not here conecrned with the rights of either side ae againat the 
people, bub with the righte of each an againet the others. * * 

Ag between the parties, the list of names must be considered, 
therefore, as preperty." (See, alee, (tone v. Grasselli Chemical 
Lory G5 Me Ts Ege 156, 7161-25 Jeutervelt ve» Untional Paper Coss 

154 Ind. 67355 677933 Pregned “teel Car “o. ve (tandurd Steel Car 
Eee 210 Pme Ob. 4645 478093 Kendal ve cingors 21 Hows (Us 5) 

S22, 5329.) In Imele v+ Lamdis Too) Go», 262 Feds Reps 150, 154, 

it is esadd: "There is ne provision ef lew that prevents the agcign- 





ment of the invention not patented. ueh iw regarded os other 
property» The low only taken it out of the ordinary when a patent 
therefor is granted.» Then it is thet the statute, section 4808, 
Re. va Us Oe (Comp. St. Sees 0444) apphies, and requires that the 
assiguwent, conveyamee or grant, or whatever interest therein, shall 
ve im writing.* And the feet that Batthews (complainant's assignor) 
has an appliestion pending fer a patent on his aald invention, does 
not prevent complainant ovtaining a temporary injunction agaimet 
éefendanta, restraining them from using property fraudulently 
appropriated. (Ullman v-. Thompsons 57 Inds \ppe 126, l3a-$.) And 
when Matthews filed his apslication fer a patent on his invention 
' he 44 net then disclose saiduinvention te the public, for eadd 
application until a patent be issued is treated by the Patent Office 
as # confidential disclosures 

andgofter reviewing the volumhncue evidence in the present 
ease, ©e think that the master's findings, confirmed by the court, 
are smply sustained by the evidenee, and that the court cid mot err 
in denying defendante’ motion to dissolve the tamporory injunctions 


And we think that the allegations of the bill, supported as they are 
by the evidenee introduced befere the master, disclese s @lear right 
im ecomplainent te the temporary injunctionsl relief as prayed. And we 
Go not think, es defendants’ counsel further sentemi, that the evie 
dence shows any such conduct on the part of complainant, or ite 
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efficiala, so showlé ber 14 from the temporary injunetionel re- 
lief as prayed for anc se cranbed by the courte 
Our gcenelunion is Shet the erder ef April 25, 1929, 
whergin the court, follewing the master’s recommendations, denied 
defendants’ motign to digsolve the teamorary injunction im queetion, 
aes modified, shoula be affirmed, and it fa ao ordered. 
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Appeliant > 
MR. SUSTICZ SCANLAN ESLIViRRD THE OPIEION OF THE Cover, 


Thie case wes before us in Rock ve Hinneunpohias, Sts 
Ps & Se Stes Bs Ryo Cos (247 Ills Apps 600), wherein we affirmed 
@ judgment for £15,000 obtained by Seok againat the Failway 
Cempany in the Circuit Court ef Cook County. A petition fer 
sertiorari was denied by our Supreme Court, The plaintif?’ aued 
umiex the Pederal “mployers’ Liability Act and the Supreme Court 
of the United “fates allewed s certiorari and lat CP? entered a 
judgment (Minmeapolies Sty is & Ss De Me Rye Soe ve Nook, 49 
Supreme Court Neporter $63) reversing the judgment of this court 





and remanding the ceuse to this court for further prececdinge not 
invenyistest with the opinion of thet court. Im our former opinion 
we fully etated the material facts and the questions then involved 
on the wppeel te thie court, It is only neceansary in this opisien 
te refer to the sole question sow invelwed, end ve can beat state 
the seme by quotime from eur former opinion (ps 604) + 


“The preef shows thet the plaintiff, under his real 
nexe, applies to the defendant fer work ms 2 awitchman 
Seteber 1, 1923. Hie appliestion was rejected becemusce he 
head been operated on for a rupture, appendicitis and 
abuceasen of the atemich. Then, uncer the aame of John Nook - 
that being the name of a brother - he wade a eceond application 
Geteber 13, 1983. This spolication +aa not im the banderiting 
ef the plaintiff and when the time come fer him to be physically | 
examined he ¢id¢ not take the exauimeiion himecif but sent = men 
named Lenhart, «ho pretende¢ to be the pleiniif? and underwent 
the ghysice. examination. Theresfter, arxi until the scvddent, | 
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the plaintiff was employed by the defendent compemy ~ @ 

period of spout 14 momthe. The defendont vontends that 

‘the fraud perpetrated upen the defendant by the plaintiry 

in hie attempt te secure cwployment deprived him of the 

right to cleim the benefits accruing te “empleyevs* undey 

the provigions of the Fedwral Smupleyera’ Liabiilty Aqt.* 

The ¢efendant songedea, in the oral argument, that the 

physical comdition of the pleimtiff at the time of the 

acokéomt did sefeeontrioute in any way te his injury.” 
Ag to this contention we held (p» 608)s 

*Ateer & : réeful coneidcratian ef the question, 

we have revehed /Gonclusion that at the time the plein» 

Lift sustaimed The injury in question the relation of 

mauter ane servant exiated between him sm! the defendent, 

and the contention @f the defendant ds, therefore, set 

guste dnod «* 
The cupreme Court of the Usited ‘tates held (opinion by Brs Justice 
Butler) thet while the phyolesnl condiidon of the glaintiff was nes 
® gause Of bie injuries, 46 cid bawe direst} relotion te the 
propriety ef afmitting sim te euch employment, amd that beeswwe of 
the geans by vhiel he got employment and retained Bie position he 
wae guilty ef « centinuing wrong in the notwre of « chest and his 
status wow at all times wrongful and a fraud upon the defendomt 
amd that therefore he hed no right te recover in an action under 
the Vedersl] buployers' Liability A¢te Thie rulimg is binding upon 
this court im the present ense, and, as the fetes with reference te 
the sele question determined by the Ompreme Court of the United 
“Lates are conceded, it ia eur duty, under the mandate of that 
eourt, to held that the plaintiff did mot andi sannet make out a 
prima facie ease agnimat the defendant under the Federal bmpleyera' 
Lisbility Aet, amd ta reverse, without rememéing, the Judgment of 
the Cirewit Cours ef Cook Countye The judgment of the Gireudt 
Couxt of Cook Jouwnty ie therefere reversedo 

ABVERRE De 


Barner, Pe Joy and Gridley, Je, concurs 
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_ Investment COMBANY » 
(Complainants) Appellee a, 


APPBAL FROM 
CIRCUIT COURT, 
CGOK COUNTY. 


Ve 


MICHIGAN BUILOING CORPORATION, 
a corperctions ¢& ais, 
Defendants s 


— 





Appenl ef OSSIAN CAMERON, Defendant, 
| Appe ciante 


* gormerty titled: 
GREXELBAUM SONS B, ARG TRUST COMPANY 
in ite sapacity as Truatee under a Trust 
deed from Koy 4¢ Deallager and Catherine 5. 
DALLAGER te it dated September 14, 1925, 
and reeorded in the Recorder's Office of 
Cook County, tilinols, as Document Noe 
8107234 ant Greenebeum Jone investment 
\ OM PS HY » . 

Cempln inant so ¢ 


¥e 


ROY A. BALLAGER et ale, 
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Appeal of OSSIAN CAM@RON, Defendant, 
Appellant o 


Mie JUSTICR SCASLAM DELIVERED TRE GPIOION OF THE COURT. 


Sesion Cameron, defendant, appeals from a deerec of 
the Gireuit Court of Cook County entered in the above cause. 

@reenebaum Jone Bank and Trust Compeny, as trustee, 
and Greeneboum Jons Inveetment Company filed their bill of 
eompleint fer the partial ferecloeure of the Lien of a trust 
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ee 


éeed as to curtain bonds amd interest coupenas The bill aeuwe 

(inter alia) Mey \« Umlieger and Catherine ©. Dellegers Zichigan 
Sallding Ceorpersntion, the trustes umier the scoond ond third trust 
Geeds, and the beneficisrics under beth of said trust deeda, parties 
defendante The BALI deseribedc all the bonds aeeured by the truat 
@eed upon which fercelesure eas brought, set forth the main 
provisions of the trust deed, and alleged the default im the payment 
ef certain bends and interest coupons due September 15, 1926, the 
purchase of «ic bonda by Greenebaum ‘ons Investment Company, its 
failure to notify Greenebaum (ons Benk and Trust Gempany, ae trustee, 
of ite intention to emforee acid bends end interest coupons on a 
parity with the ‘outstanding bonds and coupons" secured by said 
trust dead, and alleged that the effect theree?f umier the terms ond 
provisions ef said trust deed wos te subordinate the lien of sadd 
bends and interest couvens so held by Greenebaws Sons Investment 
Company te the lien ef all the “outstanding bonds and interest 
eeupons” deseribed im and secured by the trust deeds slleged that 
the bonds (4609 in number) secured by said trust deed were dated 
September 14, 192%, and amounted to (276,000 par values and were 

due serially in warieus smounte every six monthe cosmmencing March 
15, 1925, and ending September 15, 19554 that the trust ceed conveyed 
the reel estate deseribed therein, and the rente, iscuew and prefite 
thercef, amd provided that imseddately upon the filing ef a bill te 
foreclose, or at amy time theresfter, the court might appeint a ree 
ceiver, ete.g that it would become necessary, pending the disposition 
of eadd foreclosure proceedings, for complainants to make further 
paysents and disbursements in the purchase and payment of bende and 
intercet cowpona secured by eadd trust desdé and thet sould become 

éue after the filing ef said bill, and alse to make payment ef fire 


insurence premiums fer insurance on said premises, utes The bili 
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further alleged that a second truct deed eos pluged on the premises 
by the -nllagers ang « third trust deed by the Michigan Buliding 
Cerporat om, the them awner of the premiases . Koy 4+ baliager anmé 
Catherine “« Daliager fiied their anewer te the bill, im which they 
eet up (inter abig) that thoy kad transferred the property in 
question to the Eiehigen Sullding Corpernitions, a corporation, by 
waranty deed, and thot sadd corporatien head assumed the payment 

of the bends and interest coupomne secured by the truest deed sought 
te be forecloged nerein, Aue thereupon, on woilon of cemplainanti, 
the bill oe dicmissed ag te the Pallagers. The appellant, Qavian 
Cameron, filed som anower ndmittine the execution of a id gecand trust 
éeed and averring thet he @rmed (1,900 per value of bonds scoured 
thereby, and denying thet complainamtes were antitied te the relief 
prayed. The court, on motion of compleinanta, aprointed a reeciver 
ef the premises and the cause wes heard by 9 waster im changerys, to 
whose report appellant sud Kate 7. Ball, alone, filed gbjectione and 
exceptions, ali of which were overruled and « decree ees entered in 
conformity with the poster's report. Kate &.« Hall has not appealede 
The deeree finde thot there was due to Greeneboum Sons Inventment 
Conpeuay . 

"1. The omeuns due on bends and ooupome held by it at 
the time of the filing of the bili of complaint hercing ami 
that at that time the Liem of such bonds and interest eoupens 
hed been ard was suboriineted to the lien ef the other eut~ 
atonding bonds and coupons secured by gadd trust deed. 

2. The amount paid out by Greenebaum Cons lavestmont 
Company after the filing of the %421 of complaint herein fer 
bonds and interest coupens taken up by thems the Liem of which, 
under snid trust deed, was superior to the lien of the benda 
guned by Greencbaum Song Investment Company, when the bili of 
complaint wag filed hercime 

3. The emount paid fer normal income tax, fer redemption 
from tax onles and payment of taxes to purchasere ot eueh tax 
ailes, and for subsequent taxes paid by ite 


&» The amount guid for premiums for fire insurance 
policies, and for plate glieass insurances 


S. The amewnt fined and sliewed fer selicitersat fece,.* 
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It alse found the amount due on the second mortgage and solicitors? 
fees thereunder, and that the lien of the trust deed securing the 
seme vas subject te the lien of the trust deed seught te be fore~ 
@lesec herein, and it directed s wale ef the property te pay the 
amounts found dues 

The appellant contends that “eomplainante, when they dise 
missed their bill of complaimt as to the mortgagor, the twe 
Dallagers, lost all right te a decree of foreclesure, Beeeuce such 
defendants were necessary parties to the proceeding.” @¢ find ne 
merit in this contentione “hile it is true that at the time of the 
entry of the dceree herein the Pallegers, vho were mortgagers, were 
not then parties defemiant to the suit, they were parties defendant 
te the original 64111 and they filed theixy amnewer to the some, in 
which they averred thet they Bed conveyed, by warranty deed, the 
property in question in the imctant preceeding te the Richigan Build} 
ing Gerperation (which cerperstion wes and is » defendant te the sult) 
and thet thet corpeorstion by said eenveyance teok the fee te the 
premises anc ascumed the payment of the bonds am? interest eoupons 
secured by the mortgage in questions, and i$ wax after the filing of 
thie anewer that the complainants dinmiseed the bill aa to the 
Ballagers. The appellant cites a number ef exves in which it hae 
been held thet on a $111 to forcelose a mortgage, the mortgagor, 
UBlese he has eseigmed the equity of redemption, must be made a 
party to the sult, but we are wiable te see how thees cxses gan cone 
trol the instent. question, se the esid mortgangere were mece parties 
defendamt toe the origins] bill, and it was because of the nature of 
their amuewer, appearentiy, that the bi11 wae eiemiseed <n ts them, 
amd we see no good revcem vhy it should have been absolutely 
necessary te thereafter retain them in the couse. Bor de we think 
that it was neeeeanry for the complainants, in view of the snewer 
of the said defendants, to make preef as to the disposition ef the 
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property by theme 
The appeliant next contends that “the bents and coupons 
whieh the Campamy took up after the: bil wea filed were purchased, 
not paid »by it, and ofter the lapse of nimety dayes no noties heaving 
been glvenm, bocome suberdinated te all other sender trust deed bonds 
anc coupena, a7 
foreed im the ingtant cove without a supple 






mental bill.” ‘Ttadies 
eure.) After a careful exeminstion of the argument ef appellemt 
in cuppert of the present contention, we are of the epinien that 
the italieized portion of the instent eantention is the only yart 
of the sume that requires an amawere The appellees contend that 
under the decleion in Brown we Miner, 125 [dle 143, 197, 16 wee nat 
necesaary to Tile « supplemental bill but that even if it be held 
thet correct procedure required the filing ef a supplemental vill, 
nevertheless, wader the recerd in this esse and the @elelons in 
Kelly vs Selbraith, 87 Ills Appe 63» 67-71,» and ideme 146 Ills 393, 
GLO—gELS, it wae errer without prejudiee, and eaznnet aveil the 
appellant. ‘“e beliewe thet there is Yerce in this smsner of the 
appellees te the imetant contention of the appellante The bill 
netified the defendants "that 14 would become neeeseary pending the 
Ghapocition ef sald foreclosure preeeedings, for complainants te 
make further peymente and disbursements in the purchase end payment 
of bends am interest coupons sceured by aoid trust decd and becoming 
due after the filime ef eaid bill," and we find nothing in the record 
thet indiestes that the eaeekuaen’ wae denied an opportunity to dis« 
pute the disbursements claimed to have been made by the ecuplainants 
after the filing of the bill. The appellant, in hia reply brief, 
states: "Ye ebjected to the preef of cubsequentiy purchased bende 
ami coupons when the pracf wise effered hefere the master becouse At 
wee nob proper uncer the bil1 and we 41d not offer any defense but 


rested or our objection.” The only esjection made to the Bpreof 
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offered by the complainants was thet it woe “incompetent, ire 
relevent and immaterial and net « part ef the claim fer which the 
complainant is entitled to week a ferecioaure im thie proceeding ,” 
and in the objections filed to the report of the moster the appellant 
dees sot raise the question ef the supposed vorianee. “To raise 
the question of variance, 1t ia nevesaary for the defendant to 
indieste specifieally the verianee anc point out in ehet it comgisted 
#0 &e to enable the cuurt te pags upon the queation intelligently 
and «lee te enable the plaintiff to go amend hie pleading asa te make 
it conform to the evidence." (Edward Hines Lumber Cos Vs Ge Le 
Chemiog] kme, 237 [lle Apps 246, 255, and evnsee cited therein.) 
Under thie rule, and the record in thie cose, the appellant must 
be held to have waived the point he now seeks to urge. 

The appellant further eontenda that "4t was errer te 
allow the amount ($214.10) claimed fer glate glass insurance 
premiums paid, for the eovenent ac te insuraviee ogainet lose er 
damege by fire ‘and ether insuranee easualties,* did met apply te 
plate glass insurence, as that wos mot of the same general neture 
ae fire ineuraceey” thet “hile the amount da comparntdvely email, 
it was error te allow the item of plate glesa ineurance premiums. 
The ecuiexr trust deed did not provide thet plate claee insurance 
should ve carried or paid for, utrlese it oon be held to be included 
in the words ‘ether ineuramee casualties,’ used in the provision 
with reapect to fire ineuramee (Art. Ip Secs By Abat». 10)% and we 
think the rule of ejusdem generis feorbide it being se included o* 
Se think this eantention is without the slightest werit. in our 
judgement the words "and other ineurence casualties” are bread enough 
and plein enough to inmelude piate gisss insurance. 

fhe appellant further contemds thet “ae the decree wag 
execasive to the extent that it ineludes improper items au aforeenid, 
the allowance ef €5,000 for complainants! soliciters' fees was like« 
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wise exceasive, and it should have beon reduced propertionately .* 
This contention ie prediested «qlely upon the aeoumption thet tke 
amoumt paic fer the bends acquired by Greenebvaus Gone Investuent 
Company after the commencement ef this eult could net have been 
silewec the complainants without the filing ef a supplemental bill. 
i@ “¢@ Kave heretefere held that the sliewanee of the waid amount 
Wee proper ¢ aust cleo held thet the present contention is without 
merite 

The appeliant next contemia thet “the order appointing a 
receiver pendente lite wos made without the filing of any bond ef 
Gomplainant and dic not recite the matiers required by statute in 
order te authorize an appointment without euch bend 3" that.® the 
erder did met recite that there wes notice, nor a full hearing, nor 
that the Court was of the opinien that a receiver ought to be 
appeiated vitheut euch bend, nor show enaything which « ecurt of 
review could eee constituted good cause for waiving wuch bord, and 
im exch and all of these respects the order ene fataliy defective.” 
It ia o eufficient anewor te the instant contention te aay that the 
present appeal ie frem the final decree entered in thie csusee and 
that therefere the appeliant ie im ne powition to now question the 
eufficieney of the recitals in the order appointing the reccelver 
peniente Lites, “ven if the appeliant on thie appeal could question 
the sufficieney of thet erder, the only grownd urged by him in 
suppert of his present contention that hac the lightest merit ie 
that the order is question docs not recite that the sourt wae of the 
opinion that » receiver ought to be appointed without banc, and as 
the order wae not «© void one (see Yalentd v. Kroliks, 254 ILle Avpe 
40%, 410-21), we vould be required only to remand the couse with 
direetions to the chancellor either te require the complainants te 
give a bend with such penalty and security and with such conditions 
@e mentiened in the statute, “or upen notice and full hearing te 
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atate that mish bond de not required, amd te outer an exder 
aecercinglys” (Meigs pe 415<) The appellant made ne objection, 
at the time of the making of the imturlesatery order ner curing 
the hecring in the Jewer court, te the eppeintments of the recedver, 
nor €id he atiemps by appeal from thet order te question the 
gufticieney of the some, and he now, au an appeal from the final 
dceree, for the firet time sevcks to raise thet question. Under 
the regers in thie exae 16 would be RKighly ine uiteble te allow 
him to ¢6 wGe 

we feel dupellec te say that there ig force ant werdt 
im the sppeileds' ¢entention that “a perusal of the recerd in this 
cause and the arguments filed hersin wili ehow that, exclusive of 
the amount ef (215.10 padd fer plate glass insurance hercing nome 
ef the «rrere complained of are based upon amy injury te the 
appellant, but ere predicuted entirely upon elodmec errer in pro» 
eedure s® ; 
Tae deoree of the Cirewdt Court of Cook County shovld 
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MRe SUMTICH SOABLAN DSLIVE RA? THA GPINTON OF THR CoDDT, 


im the ‘upeyvdor Cwart ef (eok County, in an action 
im enae, Yramces Re O'Conner, pleintiff, sued Lee Mawnend ond 
Charles lL. fomlines defendamte. THe enee was tried befere the 
court, with « jury, ond a vwerdiet was returned finding beth 
tefendante guilty ani sasessing the plnintiff's danegee at the 
oum of $600. Judgment woe embered om the werdiet. The 
deTeniont Lee Hexmené has cued out this writ ef errer. 

the deceleration charges (inter elia) thet en July 12, 
1925, the defendants amd cach of them owned, operuged and cone 
trolled moter ears whieh vere then om there Geing driven in 
Lineelm Park o8 a north and south driveways thet the suteuebile 
of the defendant Tomline “ae preceeding in a southerly direstion 
and the sutomebile ef the cefendant Kowrentd in « northerly 
directions that the plaintiff «xs a passenger riding in the 
subtenebile of the defentont Temline; thet the defencants so 
garelecsly and meghigentiy mamagec ani cantrelics their automobiles 
that the same collided, amd that the plaintiff was thereby injured. 
Rach éefendomt filed a plea of the general iasue and each was 
xepresented by Rin own stiormey. On July 13, 1923, the plaintiff, 
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& stenowrapher, went te the offiee of the dofendamt Tomhines in 
yeference to securing « position. Yomiime offered to drive the 
Plaintif! cown town, ami at abouk 2940 @ clock pe me they sturted, 
in the automobile of Tomlins, from hie effiee for the loope The 
theery of fxet of the plaintiff wun thet aa the defemiunt Haewond 
Procerded serthward there was a bus in frent of him and thet he 
emieayvered to pase northward om the west eloe of the bua and that 
in ¢eing so he aollided with the aur of the defendant Yomlins that 
was precest ime southward about the center af the rostivey, The 
theory of fet ef the defendant Barnond wae that before the 
GQllizion ke head possed the bus that wae then in frent of him and 
waa @riving nertheagd close te the enet curb ef the driveway when 
the defendant Tomlins appreached frem the nerth along the conter 
line of the resdway at sm eaxeeaeive rate of epeed, anc then eut 
acroga the readway in a eoutheawterly éivection and calilded with 
the front of the cefundunt Ranmond's car, “inking the front ef that 
ear with it* amd then traveled thirty or forty feet eastward inte 
the park, there 1¢ Ait a tree om the exat wide of the rondway; thet 
he had brought hie oar practiesally to a etep befere the collision, 
that hie @ar wae foeing northeast and all but the rear vaeele was 
an the — er grease of Lineeln Fark” after the eslligion. “hile 
portions of the testimony for the plaintiff suppert the claim that 
the e¢ilicion occurred while the defemianmt Hammenc wae endeavoring 
60 pace sround the bua, the plaintiff, en cress-examimation, admitted 
that the defendant Hamsond woa in front ef the bus when the two 
wars solididedg thet “me got way around in front of the bue” before 
the collision. 

The defemians Nammend strenwousiy contends that the 
erent eeight of the evid«nee wupperte Bie theory of Fact and that 
the finding of the jury that he wae guilty of negligence thet 
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pre<imately comtributed te the ugoident im queation da ume 
warranted wader the precfs ‘e have cerefully reed the emjire 
evidenee im this cnee om we cave renched the conclusion that 
this comtention ef the dvfeminnt Remaomd fe «a merlierteus ene. 
\@ §hie geee omg be tried again, we refrain fren «analysing ant 
Commenting on the cvidenee besring on the inatant Qutet iene 
The judgment in the present ence in a unit and mat 
atane a both ef the defendants er fudl ae to both —— 
a) TLL. QM, 226) Finden vs 2 
SAG ThLe 170, on and therefore the Judgeent ef the Superior 
Court of Cook County ie reversed ant the cause is remanded. 
BEVIRSEO ARE PEMANUED « 
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GR. JUSTICE SGAKLAN BALIVERRD THY OPINION OF THE COURT, 


Thies was a trisl ef the right ef property, in the 

County Court ef Cook County, berere the court withert a fury. 

The court found the desuee fer the claimants and the right te 

all the property in ell the elaimanta and entered judement en the 
finding. The plaintiff in the original suit, Burphy In-A-Dor led 
Company, has appealed. 

On Ceteber 25, 1984, Murphy ta~-AeDor Bed Company, a 
eorporation, recevered a judgment, ix the Superior court of Cook 
County, against Samuel Semmalhausen for $2,005.00, and exeoutien 
desued. Under the writ the sheriff made a levy upon numerous 
chattels lecated at $8238 Yoodlawn avenue, Chicago. On April 27, 
19258, one Teadore Teppel, acting ander the direstion or unen the 
request of Sehtalhausen, the then cener of the eald premises, exe- 
outed and delivered a warranty deed for the sald premises te the 
Union Trust Company, a sorperation, as trustee under the provisions 
ef 6 certain trumt agresment. If further apreara that prior te 
April 27, 1922, Schmalhsausen and hie wife nad entered into a traat 
agreement, dated Mareh 23, 1927, wits the Union Trust Sompany, as 
trustees, in whien it ie reeited taat the eaid Trust Company ia 
about to take title te various parcels of resi #atate belonging to 
the anid Schmalneusen and that when the aeid title Le a6 taken, the 
earnings, avails wad procesde of aaid real estate "shall be held 


fer the benefit of the fellowing persone, te-wlt: Gemuel Schual- 
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hausem, GO ene hundredtha, Resie Sebmalnausen, 50 one hundredtaae.* 
About Many 1, 1924, Schmaihausen, for tse pursese of borrowing 
$30,000 of the elalmant Hyman 5. flammuan, exeguted hie note te the 
letter for that snount, and Fiszman disecunted the note with the 
Claimant Depositera State Bank. At the sane time Flazgman indorsed 
the note ever to the bank and guaranteed the payment of tha same, 
and Sehmalhaueen delivered te the bank, under & cullaterel security 
agreement, an assignment by hisiaelf and wile of their interest in 
the preniges in question under the suld trust agreexent with the 
Union Trust Cowpany, and he also delivered to tha Depesitore State 
Bank a bill of sale of certain chattels desoribed therein and whieh 
were located at the pranmises in cuestion. 

fhe appellant raises & number of contentions, but in 
our judguent it is necessary te consider enliy ene. Tre appellant, 
at the eommencement ei the preeesdings amd at the eonmelunmison of the 
sane, moved the court te diemiss the suit on the ground of misg- 
joinder of partien claiment, both of whéch motions were denied, and 
the appellant atrenucusly eonmtenda that the action a7 the court in 
that regard was error ond that the Judgment asould be reversed, 

The claimants, Hyman 5. Plazsan, Unien Trust Company, 
a& eorporation, aid Depositers Gtate Dank, in the written notlee 
served by them upon the sheriff, state that the claimants "eleim te 
own, ach of them, a part ef that curtain property which has hereto 
fere by you been attached on a levy," ete. The Union Trust Coupany 
held title to the prewisesa in qaueetion and it claimed te own cortain 
ef the chattels or “property® seized, on the theory that they were 
fixtures and Belenged to the real extate. The Depoeiters State 
Bank dednet "es benefictal interest* in the chatitele or “property* 


@laimed by Union Trust Company and it aleo claimed te own certain 


ef the chattels seized, by reason ef the GILL ef sale given to Ait 
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by Schmalhousen at the time the note for $20,000 waa diseounted. 
While the record deos not slearly shew upon “hat theery Pleawan 
based his elaim, eournsel for claimants argue that he bad “a beard. 
ficlal interest" in the collateral security held by Degesi tors 
State Sank. 

the Glaimaite contend thal “the aetien partakes of the 
nature of as aquitable preceeding,” and that "the claimants were 
properly joined as parties olaintiff, theugh not ali interested in 
each ites of property." In liiinele the triai of the right of 
property under the act (Par. 64, Chap. 77, Gailaghan's Ill. Stat., 
Vol. 8), ig a "srogesding at law" and "4s merely another form of 
the action of reglevin without formal pleadings.“ (Sellerg y. 
Thomas, 165 111. 344, 386.) We find nething in the aet teelf te 
Sustain the contention thas twe of mere persone, each claiming to 
own wm part ef the chattels levied upon, Gay ell join as partise 
Claimant in a trial of the right ef property. in fact, im cur 
judgeent, the plain language of the set precludes any such inter 
pretation. The elaimante at one point im their argument state that 
the question raised hae n¢t been pageed upon in this state, but at 
another soint, they argue thet the case of Gaar, Seott & Oe. vy. 
Piret Bat'l Bank, 23 111. App. G11, fe an suthority im suppert ef 
their contention. In that case the claimante were Joint nertgagees 
under a chattel mortgage that conveyed the property in question te 
seoure the payment ¢f a number of promissery netes, and the court 
held that “the mertyage being te them Jointly, a1] properly joined 
a8 Slaimante, althoug) ome or more of thex may then have erased to 
have an exiating debt secured by the mortgage.” This decieion, in 
effect, is against the eentention of the claimants. In Lips v. 
Cermak, 205 Til. App. 246, the court held that becuase the property 
gould net, under the facta ef the ea#e, be awarded to both plaine 


tiffs, the section could not be maintained by them jointly and that 








bp A tae #8 ih Baw (BOG, 08G as 8 #3ea cle fmkt on de pare rn st Kaaiste G “ 
| witha ST Vro@sls Japa she Sane - weds ¥ dae he daa we wh preses ond ‘eiinw 
wSitad a” bac ack se58 oka sbatwaidss to sort fanawen sibs £3 ok baned 
BGS teaqed yd Blo ye itanen Sereda Leo ads ak *teotstat fate? 

| | sda ange 

ae te jacket - megtoaa anee sou? baatacs aa ca a bas fs ast 7 

eee btnnetede aid® gase hon * patbeos ong eidadtupe aa te etutan 
- 4k batastegal Lila yor sy weks eTrisalste “a ifteg as bento’ etoqong 
Ye faghe wad ‘te i#hage eag aigoabcet ak * egémnge'ta ‘to mot tinae 
asteoh ffi e "ttle kas “ aged , Ke tei) gen vr sehr Wiqors 

te west esitorme YLavow ot? bas "tet tn omticaunte® # et , a fo¥ 


Yi eseSLet ) "aw guihamle Gawret duad te tvs qe Ye aviion aa 





(Of TBMaees goa eta ab grisea bart oF ia sain «Hat 441 #4 aT 
ad guiaiaio dese 1HMOGTSE HOM te sd Sadia aoktneance ane orspalcien 
Seidwsy me ake Fly enw » meas had eH g Bia gtesste ade 38 suas, a ‘ome 

As ah ,fee' 22 .¥etocesg “de dag: wat te fakes rs a juuomia fe 

whe tak dowe yi abbulon sy Feu wale "he wanagnal nas ont «2 ebay bat ? 
fads gtate Juemiyte thes Ob dadoy eae os si anntale att sot 20%9 
ga fark ,etectw abag red artes nen si mel $ oa ee hem hace nod seoup asia 7 
“Ze 8 the kine AOS, p FSBE TE Basa aad seat cies diam yaad staked redtene 

kG Stage Bh YRvssdun he ak wise aah + Lak os end £0 dent 
HBMLABE VO iat ax w aftaomlada aals oaae radt ‘ik wiekiaa taco whe sit 
. rs nas lias vg ad ote berg bE ho yawsos #an8 sacae cost taddads a twhaw 
| FiOS DOS Mae ,waTan ¥ esos Lamhe te daar @ ‘ye + pany wid cruose 
hendut, ydaeqouy oka welsade % ash at vated aya com aae® tants ied 


af borane ovead ads yun odd Re wheat te mae gate Say etaundee ae 


wi ,todaies® aie * BiG SOS ona eng eu herwene tefob aakseiiee rn pyad 


es 4 


Raided 82 2 ei datinty ec te apd ‘S$ thon aise fonlaye at steers 
eisegewy sy saaeond Nect i fovea Fess re) watt 208 aah oitd son » Aan, 
Neti sical of bobtaws od haat wae Ye wana orth rebau tani hive 
gadd bate ehtudet meal yt hesiada ten ad gon biwen antsen a evens 

: 7 


a 





the action of the trici court in diamisasing the ault for misjolnder 
of plaintiffs, on defaniaite' m@tion, was proper. Under the faete 
of the ineteant oase the trial eourt could sot have properly awarded 
the ehattele te ail the ¢laimanta. 

After a careful consideration of the question involved 
in the inetant contention of the appellant, we have reached the con-~ 
Glusiem that the trial court erred in overruling the spellant's 
metion to diawies on the ground of mlejoinder of the parties claim. 
ant, wad the Judgment ef the County Court of Cook County ie reversed 
and the cauee is remanded for further sreeeedings net ineonsiatent 
with this opinion. | 

REVERGZD ABD REMANDED, 


Barnes, P. Je, and Gridley, J., coneur, 
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Mie JUGTIC® SCAMLAM IVLIVORS> THE OF INION GF THER COURT. 


Im a trial in the Cireuit Ceurs ef Cock “county, in an 
action fer demages for moliclows proatcutilen, there wie a verdiat 
fer the plaintiff end his dameges were ausessed in the sum of (1,701. 
Judgment wee entered on the verdiet and this appesl followed. 

ve find the material facets te be substantially as 
foliewsa;: On August 17, 1886, the dofendeant, threugh ite assistant 
treasurer, filed a avern complaint im the Municipal Court of 
Chiesge, im which it churged that the plaintiryf, en duly 265) 192¢, 
with intent te defraud, made « eheok on the Otandard Trust & Javings 
Bank for $394, payable to the defendant, and that he then and there 
received from Ray Fe Mudd the eum of $594, then and there imewing 
that he did mot hawe sufficient fumds or eredit im ecié bank to meet 
the payment of said check when 1t was presented for payment, im vio- 
iation of paragraph 164, chapter 36, feviaed Statutes. On August 
25, 1926, the pleintirt was arrested om she charge and om Sovenber 
12, 1926, upon trisi by jury, waa found net guilty. The defendant 
was in the sutemebile business and had twe brenches, one of which 
was located in Onk Parke The plaintiff’ woe twenty-four years of 
age, single, ami lived with hig parents. He werked fer the John B. 
Kaueal Coal Compeny, which wae owned omc comducted by Kis father. 
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In Hoy, 1926, he mace a deal with the defendont company te buy a 
Poré ¢er and paid [125 en account of the purchase price. This 

car wae met delivered to the plaimiiff. Im duly, 10260 plaintirr 
aaw in the defendant's chow windows a umed Chryaler tare Cleon, 

the defendant's saleeman, told him the price of the same wan 21,000, 
and the plaintiff stated thet thie price wae teo high. Glson then 
asked him if he would be interested in « new Chrysler car, and he 
said that he might. 4 few deye Later Oleen telephemed the plain- 
tiff and induced the Intter to go with bim te the place of business 
ef the Marquardt Meter Company, «hich doult in Chrysler eara. There | 
the plisintiff was shewn « new Chrysler readsater equipped with Verue 
tires, which were not the regular tive equipment fer that ears 
Marquardt told the pleintify ané Glsen that ke would take the used 
Chrysler ear belonging te the defemiunt, at @ valuation af $1,000, 
anc that he would aleo ellew the plaintiff a erecit ef $50. If the 
éenl went through, the piaintiff was te pay one-third down "and the 
balames would ve takem Gare ef by a series of neten, payeble monthly, 
eighteen netes.” The pisintify sald that if the deol were te co 
threugh ke e@uld insist that the mew Chrysler ear be equipped with 
Vogue tires without extra eharge, and Marquardt exid that he would 
want 626 extra if such tires sere placed on the muchine. Om the 
fellewing caturday, July 24, Olaen telephoned the plaintify and they 
met at the deferdomt's offige and there GClsem teid the plaintiff? that 
Barquard= wanted 91,682 for his ear, with an additional @25 if the 
plaintiff insiated om Yegue tires. The piaimtiff eadd that the 
preposition of Marquardt locked all right te him bus thet he would 
net pay the $25 fer the Yogue tires. Olson then held « converantion 
on the telephone «vith Karquardt, after which he teld the plaintiff 
thet Marquardt would met accept the propesition ef the plaintirr, 

to which the plaimtiff replied thot he vould not ge through with 

the deal» Oleom then wrete out am order which he handed toe the 
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plaintiff, at the seme time seyimg to him: “I will tell you what 
you @@, you sign thia order of the baede yeu uve willime to go 
through om, and give me a check ‘or $194, and I will gee what I oan 
¢o for you with Ur. Marquardt, to which plaimtif! replied: “Why 
ehoule ¢ give yeu a ¢heck, | a not taking the car? Gleen then 
suid? °That iv all right, £ just want to ehew it is an order; now, 
if I sheve it under his mose I think I wili get Rim to accept the 
deals” The plnintiff ebjected to elignimg the order ond making the 
eheek, Dui after Clason promised him thet until the deal was con- 
summatec and pleinti’r get the car frem Marquarét, the defendant 
Would met ues the cheeks he gave Olaon a check for (504 and alse 
signed an ercer fer the used ¢ar that belonged to the defendant. On 
thie oréer apgvere the follewing? 
"{ £80.00 Marqusrdt Motor Company credit 
$129.00 Re Fe Mudd Gos ereans 
{$394.00 Cheok from Me Js Kauend 
opposite suid figures he (Gleen) drew an arrow pointing 

te the following laneuage?t ‘Te apply aa let payment on new 

Chrysler Kosadater fren Karquardt Eotor Coe, including Vogue 

tirea or for Marquardt Moter to adjust difference.'* 
Qlgen then eaked the plaintiff if he would be willing te have hie 
father sign om the notes with him, te which the plaintiff replied: 
“Absolutely not, that if they vere not willing to acewpt my elgnature 
alone on the contract asd neten thet I would not zo through with the 
deals” Olesen then stated that he »euld telephone the plaimtirf on 
the following Homday morning ani let him know how he (Olson) came out 
with BMerquardte The plaimiiff teatified thet Sarquardt «ac not 
present 2t the cefendont'’s offier on this seeasien aml that he 
(plnimtiff) did net see the used Chrysler ear at that time, nor 
was £t celivered te Marqusrdt thet evening. The defondmt introduced 
evidence to the effect that on that eccesion Marquard$ wan present 
at: the defendant's place ef business end that the three-ecornerad 


éeal wae then and there conmuwesats< amd the used Chrysler car dee 





Bote poy Liat ikke 2” amid we galtess wets emo ons de neh Set akg 
an Os omiisew wie wee ehaod wid Sa tebae eth? eake soy 4Oh woe 
Ran = Ssabr ty Liaw XL See . ALR am dose a mo ovko S02 gts Sepeordé 
use stheriget Yihtetale daisy of athtaepupli «el dthw wey cob ab 
ped moat Ceao ode gitidet toa wet skocds w Boy orl 4 err 
ame ayes co ad GA wore of gown duh Le eigds, Lim aod faa”, & Shee 
aot dgowee ot mid tog JLkw 3 aks D eee whet, gohan oh ayada,2 28 
ot? gutdesm tre webua ors gatheghe 04 bofeoide Tifsntiete osf , “siged 
snow sax deeb oad fivew dad? ofa boniwesg meed® aeste dad sleodo 
» MMenyeles o4o..hbteseres xeret tay add. dog TMideaialy. daa op demmye 
woke hee 208% cor douse « meal vem ok yilaady ote com. dae oLuew 
89 odmehaokes ett of: wanreded tedé 299 bow ocd cot why, me, angie 
tastey ise? wad aveegwe weone alad 
eihevw. wngged maeem, suaengtod 0 torent) ade wally 
mane 8 +h ¢M ss? goa OOebeag, 

gubantog weers am souls Lmmeeo) | wet sara pore seth BOGRe | 

west eter da k-ae siege ef! : eyugmed 


“augev BER igh aed 0 peor Pinaupral wert aadabon | ree 
 Baghore Veh goehen. od wHrek. doearpiet. xe 









eka ovad od anaifey wh Badwew eal be TAAMe ke ais vite ch seat | 


st helsgos Teldmiass.. mid apkaw ea gab déhe BoFen oe smd wake a i mx 
Staten la Ym fqogen GF gubidhey gor exew gett Bh, tort Pere schotnkenste* 





ad! athe dusowd og den iver 3 gagld sogee bag, dowsenay. wld ey ste Las | 


me Vikdmtete act omedgniad  bipow oa dasa biseds, mods, spas? . kan 
deo ome (mento) od vod won gis dod tae ghee yoheok, gihrolle’. oe 
ft cov dhtompeek tuas pes tigaod Twill.  aiereny sed aekw 
Oi ted. Gon meknsooe age ne ook ‘alamagen en: alt he feverpt 
tn eR? Seat ge ton tke yet? beee ae pee fem ORR, (am sake 
 beertande sooiegkad ail « paioore dooms Maneprell as eer dian ” aoe 





 tpem eG, ae Shea Mek m dale me Lams goo mds. ad Jaume 


 Sieeosennsss ats Saale fam aeembapy Re opabe, ails ah te 





oh to vefeyat® hous ens dee otenawenet al ma eae oon ined 


See Baewts aa 


ad, ws 


livered to Marquardt by the defendant, and thet Marquardt, in 

the presenee of the plainiif!, dreve the ear frem the premises of 
the defendant, “« are satisfied, after a enreful exemination ef 
the reeord, thet the jury were warranted in refusing to believe 
thia evidence. The teutisuny for the plaintiff directly contra~ 
diets defendent's theory of fact, and certain teatimemy of the 
defendont impeaches ite The order that Glecn imdueed the plaintify 
te sign shows on ite face that the daml between the plaintdir? and 
Rarquerdt wee not fully concumeated, ami on the face of tke order 
appeere the fellowing? "Date Delivered 7eg@ezG," “eo think there 
is much force im the contention of the plaimtiff that the jury were 
justified, under ell the facts and sireumstenees in the ease, in 
finding thit Barquardt was not present in the defendant's place of 
business on Saturday, July 4456 Cleon, on crosa-examination, wae 
finully compelled to admit that the plaintiff ami Merqunrdt did net 
come to an agrecmest as te the Yorue tires and thet “in the wind-up 
it was" agreed “that the desl between the Mudd Moter Company and 
Barcucrdt and Miltem Rewsal was net te be conswanated until ald 
three purities hed agreed to oli the terme of the tranzection,* and 
that he =rete the order beonuse "Ure Kauenl, Jere asked me to give 
him some kind ef © memorandum of why, or whet he had paid and what 
bien would be.” (Itelies ourae) Olsen further admitted 





that the tire cuention wae mot aettled that evening amd thet se far 
as he kmes the plaintiff anc Marguenit mich never come te an agree 
ment on thet subject, and that Sercuerdt refused te agres te it 
thet evening. “hen hard-preesed on eross-examinations, Olsen alse 
practi¢ally conceded that the dal between the plaintiff and the 
defendent eoulé net go through until Marquardt and the plaintiff 
agreed as to the terme for the maz care It ie sienifiernms thet on 
Saturday evening the plaintiff was not asked te eign a anlen agrea- 
went with the Narquerdt company or the note that he would be ree 
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quired te give thab company if the vansection were conwwamnted. 

Phe pleimtifi never veeceiyeed the Ford ear ner the 22¢5 thet he 
deposited in partial payment of the eames nor dic he receive the 
used Chrysler car, nor the new Chryeler eax. On Monday morning, 
July 26,» the defermiant ¢epoedteda the plaintiff's cheek im ite bani. 
Ou the geome merming the plaintiff made a deposit ef $370 in his 
benk, which he theucht would make hig balanee cufficient te cover 
the cheek if the deal went through. His actual balance then waa 
2390031. On July 28 he made a further deposit of $36. The plein- 
tiff di¢ met know until July 31 thet the cheok had been returned, 

on duly 2%, with the notation “Nele’o" om it. On July 86 the father 
ef the plaintiff, leorming of the proposed tronacetion, telephoned 
Olsen that he di4 net wish the deal to go Shreughs Glsom teld the 
father that the deal had gone through and tht he wanted the fether's 
signatere to the contract. The father talked to Ray Mudé on Tucaday 
morning ami strengly objeeted to the deal coimg threwgh, and Mudd 
eadd that the deal wee consumweated em’ the check had been banked. 

On July 31 the pleintiff, acting under the advice of hie father, 
stepped payment of the checks About five days priecr te the arrest 
of the plaintiff, Mudd usked the father wheat the plaintiff «ae coing 
te do about making the cheek goods Phe father replhicé thet he did 
not know why the cheek sheuld be made good, thet nothiag bad been 
delivered to the plaintiff, to which Huda replist: “If he don't make 
the check good I am going to send him te joil» 1% iw a penitentiary 
effense and I em going to send him to jadl." After the arrest Mudd 
eadd to the father: “I told you that I would have him arrested, and 
there ia enly one way that I wili drop the metter, is for him to pay 
the cheek.” Mudd, whe was well acquainted with the plaintiff and 


his father, admitted, on crowe-exeminstion, thet he hac the plalin- 
tiff arrested im order te force the eollection of the cheek ezi 
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that he would bavwe stopped the proeseution if the check hud been 
paride 
The defendant ceontemds thit she werdiet of the jury is 
manifestly against the weight of the evidence. After a very came 
ful consideration ef «11 the facte and cireumstanees im this cane, 
we haye reached the conclusion that there is no merit im thie con- 
tention. @ are in necord with the verdicte 
The defendant next contends thet it was errer fer the 
court, over the objection ef the defendant, te allew the plaintiff 
te testify as te hie intention «5 the time he delivered the cheek 
in queation to the defendant. The defendant argues that the intent 
ef the plsintiff was not on issue in the imetent case and that the 
sole gucation was, whether. or net the prosecutor, ai the time he 
made the charge, had rensenable groundea fer belief thet the pleintirf 
was guilty of the offense charged. “hen the plaintiff was on the 
atand the following ecourred: *{. (by counsel for plaintiff): Did 
you ever give the Ray ¥. Mudé Hoter Company a check with intent te 
defraud them? Mr. MeXeon (counsel for defendant): I object te 
that. If the Court please I object ta the leading form of the 
question.” Ae the defendonmt cid not see fit to object to the 
question on the ground thet it wos ineampetent and irrelevant it 
eannet new reise the inytant contentions 
The defendant contends that the court erred in refusing 
the following inetruction offered by itt 
“fhe Court idustructs the jury ae a matter of lay timt 
Seetion 164 of Chapter 38, Criminal Code, ievised “tatutes 
ef the State of iliimois, provides en follows: 
‘That any pereen who, vith intent to defraud, shail 
make or draw or utter or deliver any cheek, draft er ordet 
for the payment of money upon any bank or other depositary, 
and thereby obtains from any person any money, personal 
‘property er ether vaiuable thing knowing of the time ef 
sugh making, drawing, uttering or delivery that the waker 
or dyawer hae net sufficient fumde in or eredit with ouch 


bank or other depositary for the payment of such cheek, 
dreft, er order in full upon ite presentation, shall he 


guilty ef a misdemeanor, and upon conviction thereef shall 
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be fined met more than one thousand dollars er iupricened 
net more thas ome years or both. The making, drawing, 
uttering or delivering ef suekh check, draft or order as 
aferesaid ehali be pe vima facie evidence of intent te 
éefraud. The word “eredit® ag uged herein shall be eon- 
etrued to mean an arrangement or underatanding with the 
bank or depositary for the payment of such cheek, draft 
ox erdexrs! 

The Court further inestructe the jury that if they believe 
fvom the ovidemee in thie ease that the plaintiff delivered te 
the defendant bis ehe ok fer the sum of $394, datec July 26, 
1926, drawn om the Standard Trust and ‘avings Bank to the order 
ef the defendant herein and signed ty the plaintiff and by 
reason thercef catained personal property, te-wlt: one used 
Chrysler resdater of the value of 21,006, and that at the time 
he drew auch cheek and delivered the aame te the defendant that 
he did mot have cufficient funds in such bank for the payment 
of such cheek in full upon its presentation, am thot eadd bank 
refuse te homer said cheek because the plaintiff: did not have 
sufficient funde en hand toe hemor the same amd roturned the 
anme to the defendant, then the Court inatruets you, ae a 
watier of lnw, that the drawimg and delivering of such cheek 
as aforesaid te the defendant was prima fseie evidence of an 
spor igen on she ah = — plaintiff “ cgi bed celunkant 

5 srot ; m of : pe & 


ceeriaaa by Pare aan ig m3 vhapter 3 af 
the State of Tilineles anc if you ao find fli the ida 
your verdict should be for the defendant.” (Italies eurse) 





The trial court wae justified in refusing this inatruction. It 
ig subject to a number of just criticiems, but it is necessary to 
mention only one. By this instruction the jury would be juctified 
in finding a verdiet fer the defendant, even though the jury be- 
lieved from the avidemee that the defendant, 4% the time it wade the 
charge, knew from facte and clreumstancee within its knowledge that 
the plaintiff was not guilty ef the offense chargede 

The defendant next contends that the verdict is excessive. 
We Cannot agree with thie eontention. The plaintiff was arrested 
in the office where he was employed, by three police officers, and 
taken to a police etation and svarehed, and everything that he had 
in his pockets wac taken away from nim, and he was then locked in a 
cell in the basement of the station, where he wae confined for about 
two hourge He wae then taken to the eapteln'« offices im the station 
amc kebt there in custedy for about four hours, when he was sdmitted 


to bail. He employed counsel to defend him, te whom he paid $250 
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fox feem, ani he sise employeé a court reporter, to whom he paid 
$30. He wae required te wake three court appesrences in the 
criminal preceeding. Ina ¢awe of thig kind there are a number 
of elements thst enter into the question of damages: (a) a recovery 
for the depredation of hie Libertys (6) value of time Lost « 
interruption in business; (7) expense of Litigetions (4) mental 
suffering; (¢) injuries te oredit and reputation, ani (f) exemplary 
damager. “e are antisfied thet the jury were justified in finding 
that the Gefendant, in cavalng the arrest of the plaintiffs, was 
guilty ef « high-handed act amd thet it used the criminal process 
for the sole purpose of coercing the plaintiff te pay the cheek and 
tO oonswanate the deal in question, ami that the compiuint was falee~ 
ly wade. It ig the lew of this etate thas the amount of the damger 
im a case of thie kind ia, in general, a question for the jury and 
that umlesy there ie something in the yr ecerd showing that the jury 
hee been influensed in its determination by pasaien, prejudice er 
some improper motive, the court will nat interfere to disturb ite 
verdict. Many auues might be cited where jucgmente for a larger 
amount have been eustained under facts anc clreumetances aimilar te 
those in the inatamt proceeding, in Selle ve Rosenstiel, 197 tli. 
Apps 637 (decided by this division of the Appeliate Court), the cours 
held thet a judgment for 21,000 was not exesssive. In thot case 
the plaintiff was arrested upan a complaint charging him with escault 
and battery, and there appears to have been no evidence 2a te any 
expensee imeurreéd by the pleintify in defending the charge. The 
charge made against the plaintiff in the inetont suit is of a more 
serious characters | 

The éefendant contends that the vordiet of the jury was 
the reewlt of passion and prejudice enused by the conduct and remarks 
of eouneel] for the plaintiff curing the trial. The counsel for 
the defendant has apparently searched the recerd in an effert te 
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eustein the inetank contentions uring the examimotion of plain- 
aff, aadd counsel objected to a certain answer on the ground that 
it allowed the witness to interpret hie owa intention. The follewing 
then owcurreds “Mr. Levine (counsel for plaimtiff)+ I den't 
know, you say that he had intent tea defraud you and he anid he did 
pote Mxe MoKeont Ye con't say anything. Myr. Levine? Oh, don't 
you? My» MeXeont Not in this lawawit. Mx. Leyinei You had him 
arrested on the strength of what you said.” The defendant now com 
plsing of these statemenia of the counsel fer the plaimtiff. Ro 
objection was mace to them, and the present centention ia elwarly 
an afterthought. 

The defendant next campleaine ef the foliewings Cleon, 2 
witneas called om behalf of the defendant, while testifying on the 
direct, wag asked te look at certain documents and te refreah his 
recollvetions from thetiy and the following then occurred 5 “Ha 

»Levines Of course, etrictiy apesking, if is not proper to hand the 
witness a ducument he dicn’t make himself. Mr. McKeon: That len't 
the rule of law, and I aw giek and tired of counse) referring to 
thie is the lew and that is the law. wr. Levines You «ill be sicker 
before the case is over.” Defendant now cemplaina of the last 
statement of Br. Levine. it made ao objection to if at the time, 
and ia, therefore, in ne position to compiain of 14 now. Horeever , 
it is apparent thet the statements of Mr. Levine wae invited by the 
prior impreper statement of Mr. Kefeoms During the cross-exemination 
of the witmess Oleon, the follewing owcurreds "OC. Tou didatt care 
whether Keuweal cet the new Chrysler, all you were interestec in was 
selling ef? the old ome? Mre MeXeon? Just o minute. The Vitnesss 
Ae That wae my port. The Court: Ne anewered ite Mrs MeXeoni 1 
object to bulidosing the witaess., Mr. Levyinet 1 am not bulldosing 
him. The Courts He amewered it; it may stand, but the Gueation 


should not be asked im that manner, Mr. Levinee The anewer may 
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etand."” The defendant contends, ax we umderastamd it, that the 
question of the cress-exeminer was auked im a loud, menacing 
teme of voice and that the court sheuld have ruled thet the eresqg~ 
examiner wae bulideszing the witmeess There ig nothing im the 
reeerd to show that the question w«s pub im s loud, menacing tone 
of voice, om se far as the recerd shows the only objeotion that 
coule properly have been made to the question wae thot it wee deuble. 
In wiew of the entire exemineation of Oleon, we are ef the opinion 
thet the subject matter of the question was a proper inwuiry en 
cross-exomination. The defendent next camplaine of the following: 
During the eress-examination ef Marquerdt., a witness fer the de~ 
feniant, the follewing occurred: "(. How many contracts did you 
get? As fF con't want to be made a dummy of %» I om net trying 
to make o dummy ef youe ‘“omebody clee has done that for mee Me 
MeXeont Just a minute, 1 think the jury chowld be inetructed te 
disregard remorke of thet kinds The Court: The jury will dise 
regard 4t.” The defendunt complains, and with justifiecetion, that 
the remark of the couneel, fer the plaintiff wes improper, but it 
will be netec that counee] fer the defentant made no objection te 
the remark and merely asked the court to tnetruct the jury to dine 
regard remarks of thet kind end thet the court «0 instructed the 
jury. Moreever, the encwers of this witness «t times were improper 
amd counsel for the defendant made no effort to cheek the witness 
im thet regard although it was apparent that the snid sanewere were 
of a kind thet naturally tended to provoke a croasesxaminers ‘e 
will eite a few of the answers: “You bet I didg® "You will have 
te aek another witness" “You are getting too thorough for me 3" 

*Y doen't want te be made a dummy of.” The ¢efendunt contemdse that 
4t wes prejudicial error for the counsel for the plaintiff to state 
to the jury, in the closing argument, that Judge Jonas dic not examine 
any evidenee when the warrant wae issued anc that the defendant's 
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aegcistent treseurer lied «t the time of making the complaint. The 
veverd ehewe that the defendant made ne absection to the atate« 
nemte in auestion. Se dé mot wish te be uniereteod as holding 
that the conduet of the counsel for the plaimtiff waa entirely 
free from censure, bub we may ade that the same may be anid az te 
tae genduet of the coumee] Ter the defemiante Im the reeent one 
of Lemar v» Collinge, 382 {lis pp. <38 (eerthorard denied by the 
Supreme Court), im pasocing wpen a question ag te whether er net 
the jury wae impreperly influenced by & certain act of the plain- 
tiff in that case, we seids “In this enlightened country and 
under our syatem of universal eduestion, juries muat be preoumed 
to posseas reneom and judgment.” “ee ethere to that statement. 
in the presemt case we have held that the finding of the jury vas 
justified by the evidence and thet the smount of the damgea was 
not execenive, anc it follows, if we are correct in a0 holding» 
that the verdiot im the inatem: nee is a juat one aml thet there- 
fore the cominet af the counsel] tor the plaintiff could neti have 
prejudiced the rigkte of the defendants 

im our opinion the judgment of the Civewlt Court of Sock 
county da «a Just ome and 1t showld be and it 1» eo ff izmed. 
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i COURT OF CHICiGG. 
) 
Spee 1. eee « 
MRe TUOIIC. SUARLAR DELIVERED TRE OPISIGON OF THE OOUNT. 


Thomas EH. Buliay, plaintiff, sued Berthe Havier and 
John Hovier, defendants, in the Uunieipal Court ef Chien ges in 
an ection in contract. The plaintiff, a real estate agent, 
sued te recever (400 eomeission that he alleged was due him for 
procuring « purchaser for defendanta’ preperty, lowstec at the 
eorner of Sixteenth and Mergen atreets, Chicago. The case was 
tried before the eourt, with a jury, and a verdiet wos returned 
finding the fesuee againeat the slaintiff. Judgment wan entered 
om the verdiet ama thia appesl followed. 

The affidavit of merits elleged (inter alia) that the 
signature of the defendant Joun Hoviur wes obtained while he was 
intexiested améd im mo condition to understarmd the neture or purport 
of the document he signed, amd that the signature of the defendant 
Berths Haviar was obtained by plaintiff "through inciting and in- 
atigating her said husband John Mewiar, while im anid intoxicated 
ami irresponaible condition, to offer threats and foree to wadd 
Serthe Haviar to feree her te sign said contract, and that because 
of ssid thrents to Kill her, and personal violence to her person 
made and dene by aaid Havwiar while in wade drunken condition, 
emda defendant Be tha Haviar signed her neme te ssid contract, and 
for no ether resveng” “defendants further say thet they received 


~~ 


a, Aa 


j 
1 





Sos oe = 


' Saeed 
a ly 






% Sey 
= hineuneht ium x 2 hi, 
: oar mi air! aA : 

¥ 8% + pis baer Ride y ae a J, SEN : 4 % ™_ 
Bin Hon is ebb Si ate ab fae. ee re? ‘ i. 





+e fe, (ORE ye 
x 





gle Wl Fite ‘ 


. a8 io 
j | v istaiaiial a ah} Ne 


TAOS SET “oe KOTEEGG me ae sa XV 30. shine “A015, %, 





bra ankeol addre® bw yTihakoty .yattetl oh eam OOO" 
ah anced te deed taghetay? edt wh ,imedanted Gand ntet 
“howe odetun’ Leva oo eekdatate et .feanbers at aelisa ea” 





eu wie wen nox bORehes aa Sada websokomes C624 ssvanwe of dome 
* ged oa sadaane yerrewerg tame Ped 46" eonddenig ub ireie 
ot ee dtmsoak’ Ye ders 
honewiten dae Hbowy a bee Let a itvlw ,owee ede Oxted setae 





aor eae ot? .eseetat .etoawis we 


“Peadee daw sana ‘aided aby ad? dentkege neweul ote Gabby 
showolto? Lubque Wate brs Sakiree bie ne 
saawt) Moyet abaya eo Sevata tte ott 






Pegi to suede eal beg dernobene of sohetiwno om ah ome betoeize¢at 
smabae tsa oid ko @telomede oss dott Roa yp hempia oa dimpenrook wy ‘te 
wih bite yaks tsuk duets” Vibbatatly ef Bewkedae’ saw ution Bi 
mien tuaies Show af ethte ytadivel edat Soodeadl bina ped gakdogi¢n 
btom 22 wenet baa etoerts coktte of «mihcthaue oldigaagoert? tottey 


ate 





eavoned tut bre ,deacdawe Shaw Wada of tod eure? of dadea addved 
Howey cee 6 sanoledy feowwreg Grim aioe Liao wa adnw nett BEan Yo 
proksioase wove Glew nl oftdw aobvell blew net anob bee hee 

Aun yfoordmo Bhar oo net wed bergtn «advo ad of teabeoted bea 


hovieows yurte dadd Yoo taddw't edasdaotoo” "gaeaaes aodde on x0 i a 








weigh we 


mo considersntion or money whateaoever for eaid centract, either 
from pleintift herein, er his esid principal Kouhineky, and that 
said purported contract has never been carried inte effect.” 

The plaintiff contends that the Judgment in against 
the manifeeat weight ef the evidemees, The pleintiff argues, in 
gupport of this dentention, that the defendant John Hovlar wae not 
intoxieated o& ali, “or if he was under the influence of liquor, 
hig intoxiention was not ao exe¢avive sa to deprive him ef reson 
ao thet he wan inmenpable of understanding the nature af the 
tranenotion in whieh he was engagedy" that “the evidenee faile te 
shew that Sertha Auving wan in auch feor of her life or of becily 
harm ot the time as to subjugate her mind anc will to auch an 
extent thet her action in signime wae aolely the result of such 
fears" and thet “the evidemee faile to show that the plaintiff bad 
anything te do vith the alleged drunkenmeoer of Jonn Havier ox hie 
threste eacnimst hie wife, or that he induced, inatigateds, en- 
eouraged, or wane fully cegniszent of either,.* “e¢ hawe carefully 
teed the entire evidence im this case and we are satiafied thet 
there ig oo merit im the instant contemtion. “¢ are in full accord 
with the yeréiet of the jury. 

The pleimtiff next contends thet “the eourt erred in fail- 
ing or refusing te strike gut certain prejudicial atatements and 
ergumente made by defendants’ counsel before the jury.” Te have 
earefully <oneidered thie oontention and we find no merit in ite 

The plaintiff? states that Bis “principal contention” ia 
thet "the refusal of the court te pormit the original contract te 
be tranamitte: te thie eeurt im connection with the transcript of 
the recerd, vitheut apparent reacen, eas an abuse of Judietal dig~ 
eretion.* The appeal bomd in the present cuce waa appreved emi filed 
im the offiee of the clerk of the Municipal Court on March 5, 1929.6 
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The original bill of exceptions wae signed by the trial judge on 
April By 1920. It appeare from « secend bili of exceptions signed 
by the trial judse om spril 12, 1929, that on -pril 95 1029, the 
plaintiff moved the court to instruct the clerk of said oourt te 
tranemit to the Appellate Court the original “Plaintiff's Exhibit 
is* and that the court om 4prid 16, 1029, demied the motion. This 
will of oxeeptions shews that the counsel fer the plaintiff merely 
mace the metionm and made uo etatement ar showing to the trial ceurt 
ag te why an imepection ef the origimal paper would be important to 
a eorrect decision of the case by this court. The defendants eone 
tend that the plaintiff bad perfected his appeal came daya before 
the meking of the motion in qucetion and thet eo perfected appeal 
operates te stay eny further proceedings by the court rendering the 
judgmont, and thxt therefere the motion of the plaintiff eame too 
jate. The defeniantscite, in auppert of thie contention, City ef 
Chienge vo Lord, 281 Ills 414, 417, and People v. Pam, 276 Ille 
181. at ia not neceusery for us te pase upon thie contention 

of the defendants. The plaintiff, in ouppert of hia contention, 
relies upon rule 13 of this court, which provides thet “whenever, 
im the opinion of the presiding judge ef any inferior court, an 
inaptetion of an origins) paper in am action of appeal or writ of 
error shall be important to a correct decksion of the ene, euch 
judge mey wake such order for the tronemiesion, sofe keeping amd 
return cf such eriginal paper as to him aey seem proper,” hes 

if e@ agowme thot we have the power to pase upon the act of the 
judge in denying the motion in question, nevertheless, we find 
nothing in this reserd to varrant ue in finding thet the ruling 

in question was am abuee of judicial diseretion. I% isa te be noted 
that the plaintiff, st the time of waking the motion, dic not wee fit 
te even state te the court why he thought an inspection of the 


original paper would be important te a correct decision ef the 
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eneg in this courte 
in comvlnelen we may say that iu our opinion the jury, 
if they scted honestly and reovoneably, under the evidence in 
thie gauts could have returned no other verdiete 
The judgment of the Municipal JVourt of Chicage shewld 
be amc it is affirmed. 
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GORGE RAGUSA CONPARY, 
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Ap pe Liat « 
WB, FUSTICN SCASLAW PSLIVERED THE GPINION OF THE Count. 


thie cause is new before us om a reheuring granted 
upon a petition filed by the plaintiff. 

‘evak Grocery Gompany, & cerporntion, plaintiff, 
sued George Rnsmuesen Company, a corporstion, d¢fendantein the 
Cirewult Court of Cook County, in an action of aswoumpsit. There 
wae a trial befere the court, with « jury, ami at the conclusion 
of sll the evidence, on motion of the plaintiff, the eaurt in- 
atrueted the jury te find the iseues for the plaintiff and aesene 
the plaintiff's demagee at the eum of $28,446.21, Sucgment was 
entered on the verdict and thiw appeal follewade 

The plaintaff is engaged in the wholesale grocery 

business, and om March 17, 1920, entered inte a written contract 
with Mereeline Gareia for the purehaco ef 16,000 bage of Tine 
eane gremuleted sugar, packed im double bage of 100 pounce net 
weight each, to be delivered ae follows: 4,000 bags during May, 
1920) 4,900 bags during June, 19204 4,000 bage during July, 1920, 
ered 4 9000 begs during Auguet, 1920, the delivery to be fe Ge Be 
railway care ot Yarine City, Michigan. The somtract ales provided 
thet 4¢ wae “contingent upon etrikes, secidentwe, Tires, or ether 
delays beyond seller's control.” On opril <1, 1960, the plaintiff 


entered inte the following eritten contract with the defendants 
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* Cont rat 
Ve kave this day,» Aprdd 2lat, 1920, sold to George 
Ragumasen Company, of Chiengo, Iliinetle, for the account of 
the Novak Grovery Company, of Chiexge, Ilifmeie, eight thousand 
(8,000) Bags Pine, Came, Granulated Sugar, pocked in double 
bags of LOC pounds met weight, each, to be deliversd aa follows: 
2000 Bags during Hey, 1929 
i. Bage during June, 1928 
OO Bage during July, 1920 
aaae Bags during Suguet, 1920 
At twenty-seven dollars (927200) per hundred pounds, free 
om board railway oars nt Marine City, Miche 
Payment: Ket vash at alight, yevens? im Hew York er Chicogo, 
Tiles Tunde on presentation ef 3421 of Lading and cuplicate 
invoices. 
Seller's obligation as to delivery iu complete upon 
presentation of Bille of Lacings 
All additdomal Import outy, Suclee or other taxes hereafter 
Levieé om the raw or refined sugar necessary te fill thie can~- 
tract, to be for buyer's acceunt im addition te the prise specifiete 
If eertifieate of origin ~ required, cost to we for buyer’ a 
account. 
Delivery complete om receipt of goods by the carriers 
This contract contingent upon strikes, accidents, fires 
or other éelsys tiles" seller'a controle 
HE HOVAR GROCERY COe 
Accepted victen Ge NOVAK (Beller) 
Accepted G80. BAGMUSCEE co, (Buyer) 
Po He RASSMANN 
hate Ye JACQUES UOe (Broker) 
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The proof shows thet both parties treated the parsgraph at the 
bottom and the pearograph on the side of the contract as parte of 

the contract. The defendemt sdmite in its brief “that curing May, 
i929, there was no sugar and pisaimtiff received none from Gsreia 
under its contract; that during Jume, 1920, plaintiff received 710 
veges of suger which waa deliverec to and accepted by George Dacmussen 
Company? that in July,» 1926, mo deliveries were made by Garcia te 

the pleintiff.* The proof is undisputed thet the plaintiff delive 











ered to the dofendant #211 the sugar thet 1+ revedwed from Garela, under 
ite contract ef Mareh 17,5 1020, before the breach of the comtract 

by the Gefendants Ve shall hereafter refer to this breach, The 
plendinga of the defendant admit, and its cowmmee] expressly admitted 
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during the trial, that on ugust 206, 1920, the plaintiff tendered 
to the defendomt 1,150 bags of eugur that it received from Gareia 
am that the defendant refueed te accept the seme. On July 29, 
1920, the pleimtaff sent te the defendamt a letter containing the 
following 


“Referring to our contract with you dated April Si, 
LBRO, for rr ae of « hirer ome rane Gromlated 





iA. * 
ywh . reeiine farela, free 
Suz, ings ve be the suger shich “@ resold te you, ie not 
shippine sugar te us from Marine City, Michigan, in the 
quantities required by his contract, claiming thet he is 
prevented vy transportation difficulties and ether cances 
beyond hie control frem obtaiming en adequate supply of 
Frew suger 

Y@ atand ready to ship yew om your contrsct with us, 
eugar from EZorine City, Michigen, ae amd whem we receive 
the somes In the meantime, and im order that there may — 

‘pe no further deley im the performance ef our contreet, 
we stance recdy te ship you and hereby tender ctandard Cane 
Fine Granulatec Sugar ef the seme chorecter ami quality 
ag the Marine City suger, te be delivered to you free en 
becrd ears Chicago, freight from Marine Vity, Kichigen, to 
Uniesge to be added to the purehase prices 

¥e enhl attention to the fact that your: centract 
apecifies ‘Standerd Pine Grenwlated cougar’ and not sugar 
or “— portieuler wed inerys 
vine us promptly whether we shal 


Benth oe es 


1anes with yeur sontrack or 1H 


spanllaaie wa ine Toresoine tender. 


tnlies ours.) 





Om August 2, 1920, the defendamt sent te the sleuintiff a letier 
eontaining the followings 


“Se nave yours of the (8th ingtant regarding sugar 
em contract of April Zist. 
; Kegardimg eur acceptanee of thia sugar, we wish te 
any that we wish it diatimetly understood that we will 


ie fll none nd honr-ga anger ton Sha Baearenn oe ihe ¢_ sbove 


GS WEL, t ZS... “thet on hg rs dap af the contract. 
Surge 


In this letter the defendant treate the contract ae im full ferce 





and ingists upon the atriet observance of the provisions relating 
to the Gareis contracts Om Auguat 17, 1920, the plaintiff sent te 
the defendant « letter containing the followings 


"We have been advised today ty Murceline Garcia that 
shipments from Marine City went forward last week,and the 
balanee will be shipped thie week imeediately upon receipt 
ef the 8/L covering these shipmenta, we sholl turn same 
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over to you te apply on your contract with ua deted 
Appadl 21,5 AVEO, for 8,000 bags of augar.” 


Om August 20, 1920, the plaintiff? tendered to the defendant billie 
of lading fer 1,250 bage of ewgar thet it med received from Goreda 
wuuiger the controct of Morgh lv, 1¥20. Fhe bilis of lading were 
refused and, apparently, Be reason wea given for the refussle On 
Awguet 26, 1080, the defenéomi wrete the plaintiff « letter in 
which it saids 


"Please take notice that our centract «ith you of 
Aprdl 21, 1920, for delivery of 2,000 bags of sugar fer 
eneh of the months of May, dune, July amd Ougust, to be 
delivered frem your coutract vith Bareeline Garcia, upon 
whieh ne deliveries have beon sade, ie hereby cancelled 
oe bo deliveries will be seceptec by us wpon anid. 
contredt. 


On Auguet 27, 1920, the plaintiff wrate the defendant a letter in 
which it ssids 


"Replying te your faver ef the 26th imate, we beg to 
adwies you that yuu have no right whatever te eaneel] your 
contract with us dated April Sl, 1920. “e have delivered 
yOu sugar upon this contract as promptly as suger was ree 
ceived by ua from Moreeline Geredea» Om the 2ist dey of 
April, 1920, we delivered you 710 bags on account of May 
@elivory, and on the 16th day eof Auguet, we tendered you 
39150 bags whieh we offered to deliver te you under our 
contract with yous. You absolutely refuged to accept this 
tender aud stated to our reprernentative at thet time that 
you would not accept any suger which we might tender to 
you under our contract, and scting upem the same, we shali 
Hols yeu far damages fex the difference between the contract 
price and the market price of the sugar which ve tendered 
to you and which we were ready te delivery .” 


Under the contrect between the pirties in thie case the slaintirf 
eolé to the defendant eugar that wae deliverable te the former under 
ite contract with Gurele ami deliveries te the defendant company 
were to be “prorated theeugh the warloue months on the some basis 
es Bhipnents are made” by Garele under his contraet with plaintiff, 
ana the porfermance by the plaintiff was “vontingent upon strikes, 
accidents, fires or other delays beyond selier's controls" 

The plaintiff deliverec to the defendant all the suger 
thet i¢ received frau Gareia prior to sugust 20, 1920, end en that 
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date 14 tendered 1,146 dags, whieh 1t had just recedwed from Garcia, 
whieh tender wan refused, and on sugust 26 the defendant repudiated 
the contract ond cteted “that no deliverles will be aceapted by us 
upom eaid contrnct.” Under the undisputed facte im the case the 
trial egurt ruled cerrectliy im iuetructing the jury te find the 
iseugs for the plaintiff. 

The defendant comtende that the court excluded proper 
evidence offered om behalf of ccfeniomt. The defendamt thus states 
ite point under this vontention: “The defendant effered: testimony 
of twe witmeases to show that the coutragt in questies cher fixes 
offered for ite signature 4id met eontuin the margimal quetation 
ami poutseript contaimed therein, but that the some was added at 
the instance of the defendomt fer the purpese ef ineuring to it 
deliveries of a certain grade of sugar a4 soon as received by the 
plaintiff in imateliments of mot leas them 2.000 bags of auger 
per month." There is ne merit in this contention. It te mat dine 
puted that the contract contained the two parsngxvaghe befere the 
pertien signed it amd the defendant, in ite letter of \ucust 2,1920, 
atateds “ve whieh 4t dictinetly unmderateod that we will accept 
fone of thie sugar except as governed by the abeve mentioned contract » 
imcludine the poragraph at the bottom as well as that on the sides 
ef the contract.” There ie no recszonable doubt ae to the neaning 
of the contreet, In faety the purtien interpreted it im the same ways 
ag the platmtiff argues, the eourt ruled correctly in axcluding the 
effer of the defemiont “for the resvenes (1) that 46 violated the 
p@rel evidence rules (2) thet the meamime of the contract was ¢lear 
end unembigueus; and (2) thet even if admitted auch evidenee would 
heve thrown ne light whatewer on the meaming of the contract.“ 

The defendant mext contenda thet the court admitted 
improper evidenee on behalf of the plaintiff. The point mace in 


sappert of the presemt contention is that it wae reversible errer 
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fer the trial court to pormit on officer of the plaintiff te 
testify, in effeot, thet at all times before the repudiation ef 

the contract Dy the defemiont the plaintiff wae ready and willing 

te deliver to the defendant all sugar reesdved by it from Geveias 
This contention is vwiikheut the slightest merit, as the undieputed 
proof ia that the plaintiff promptly delivered te the defendant all 
the sugar it reeclved from Gurede before the defendant's brenole 
The evidence in gueation woe nemeegsential to the right ef action of 
the plaintiff, but ite admiacion «<9 harmless. 

The do femdont next contends that the court erred in 
denying its motion te instruct the jury fe find the fecues for ite 
The defendans argues, in suppert eof this contention, that it was 
eseential that the plaintiff preve thet 1¢ was at all times ready, 
willing and able to deliver and that it tendered delivery under 
the contract, and that the letter of the plaintiff ef July 29 ds 
a adndission of inability te comply vith the terms of kis contract 
with plsintiff and woe an abendomment thereef by it and entitled 
defendant to reseimd cmd refuse delivery theresfter.* It ig e 
sufficient ameawer to this contention to eny that the valid letter 
merely gave the defendant the option of ceovepting shipmesta of euger 
from other refineries or ef insileting upon Gareis sugar. It con 
eludes with these worde! “YAL1l you kindly advice ue promptly ehether 
we shall ehip you sugar in accordance with yeur contract er in 
¢complianege with the foregoing tender.” The defendant elecriy undere 
etoed at the time that this letter eas only an option offer ani in 
its reply letter of uguat 2 it ge treated ite 

The defendant contends that, in eny event, the plain- 
tiff's domages, wider the contract and the preef, should be limited 
to the 1,150 bags thet were actually tendered and that the defendant 
refused te accepte This contention is a meritorious one. The 


plaintifs eenoe @e@, in ite brief, that under the contract “the 
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Wevak Grocery Company sold amd the George Aanmmscen Company bought 
sugar deliverable te the former under ite contract with AsreeLine 
Garela,* and wader the plaintiff's interpretation of the contract 
the defendent wan net obliged io receive any wugar from the plaintiff 
unleas the letter received the some from Gurela under ite contract 
with hime The pisimtif?, in ite letter ef duly 20, 1920, se construes 
the contract. he evidende faile to show that the plaintiff re- 
ceived any sugox from Garcia under its contract with him after the 
receipt of the 10350 bague The plainiiff comtemde thet afber the 
defendent' s repudiation ef the contract and the plaintiff's aeceptanee 
thereef it wae mot ebliged te temder ony further shipsente of auger 
to the defencdumt, ami it cites im suppert ef this contention Osgoed 
24, lille 229, whieh is an authority in suppert of plaine 
tiff's contenticne But it is there held that *am actual tender is 
unnccessary where the seller ig reoty, able 43d thy OG SOF: 
on bie pax’ and the tender would be o mere useless form. If, before 
or at the time of performance, the purchaser han doclared his inten- 
tion not to perform or refuses to do se, the seller nee only prove 
parte” (Italica ourse) 











Ag the plaincis? failed te prove that it received any further cugar 
from Garele wader ite contract with him after the reevipt ef the 
1,150 bags, it failed te prove, se te the defendsmt, that 14 wag 
“ready, able ani willing to perform" om ite part. But the plaintiff 
contends that 4¢ tendered preof “that after acceptance ef bresck 
the appellee received ether shijsents of sugar frem Garcia, which 
could have been delivered om appellant's soutrect, (Beas 110-112), 
Appellant objected te amy evidence on thia point. I8 cammot now , 
take advantage of the abeenes of proof, even if it were relevant 
and materiais*® In suppert ef its contention it cites certain cases 
(Hab we Brooks, 213 Illes 154, 1579 Ovum vs Crumbaugh, 228 T11. 


380, st ale) vhich hold thet one eamnet complain, om appesl, that 
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& fact wae mat proved Af proper proof thereet wau prevented by 

hie objection. The defwaomt coos net challenge the correctness 

of the rule ctated, tub 14 imedete tht the offer made by the 
plieintif? during the trial, anc upon which 16 new relier, must be 
comsidered in the dight of another clewentavy rule etated in many 
conese in Lugeg ve Beebe, G2 Llie 48%» the cppeilanhs offered to 
prove by a Wilmese that there seen ne considerstion fer a Bond, that 
the coneddercation had omtirely failed, amd that it had partiodiy 
fadied, ami in pacuimg upon the offer made the court eadd: “The 
offer wae gemeral, mot apecifying what the witness would ctote,. er 
the specific facte ke coule preve by the witness. Im euch 6 cane, 
the offer shoule be, to prove focts that would ehow « want of, ear 

& teteal or partial failure of, cemeléerntion « not o. the offer we 
muig here, to prove a mere conclusdes of lave Sad the facts been 
specificnlly stete., 16 might have appeorec that they would not tend 
in the slightest dugree te establish either defenee.” In kartin vs 
Herte, S24 Ili» S4,y 88, the counsel for the appellant eade the 
following offer: “News, in order te get the ouse Clearly before the 
court, ee offer te chow by the witness thet the firm of Janes Brows 
& Co» wae insolvent a4 the time ef the levying of the execution, ant 
remained ao, and about eix months after the replevin section was 
commenced they made on accigumenmt for the benefit ef oreciters, and 
that the cevete of the firm paid about thirty cents om the dollars" 
om the court held thet “the offer te preve that the firm was ine 
solvent was but an offer to prove a conclusien, and se the objevtion 
of the eppelice on the ground ef incempetoney, irrelevancy and ime 
materiality wae properly sustaineds" enc the ruling im dugny ve 
Beeches supres iv quoted with apprewele purt of Geng 
125 Thie Appe 406 (opinden by Mr» Justice Himes dt was held thet an 
offer of proof which conalets of the statement of the concluctong 

ef counsel is ineuffieient, ami that the preeive evid nee cought 
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to be introduce: showld be substantialay recited im the offers 

In Keenan ¥» Dewey 144 111. Apps 388 (opinion by Mr. Justice Siveld), 
it was held that an offer of proof must embody an effer to prove 
factu which will eatebliogh the legal cloim or defense relied wpene 
Mony other eneee t6 the seme effeet might be cited. 

The feliowing im the pert of the r e@erd upon whieh the 
plaintiff’ relies in suppert of ite present contention: "4. (hy 
ecounse] fer pleintiff) Mr. Novak, after the 20th of August, end 
before the ist ef August, coudd the Novak Greeery Company heave 
delivered to George Reomuseen Company the remainder ef the twe 
thousand bage of wugur collec for? Mare Soelke (counsel for defendant )s 
Theat ie objected to. The Court: I think I will wustein dt. Tf 
de set think that ie an iseus, do it? Mrs Johnston (counsel for 
plaintiff): I doen't think 4t io, Beccuse I thim if they refused - 
The Court: The letter of august 26th - Mr. Johnston: Yaa a complete 
refusele The Court: © closed the transection, the t ranssction 
elosed on that date so I understamd ite ire déhnaten: I merely wanted 
to show that we had the suger, that additional sugsy came in after 
thats Bre “oe¢lke: i sbject to his offer in the prozence of the jury, 
your Roners The Ceurts Ubjection cuctained. * * * Kee Johnstons 
i offer te prove ty this witness thot farther sugar wea received by 
the Novek Greesry Company after the period of August, 1926, which 
suger could have been delivered to George Heomugcen Company under the 
contract, Plaimtiff's Exhibit 1s Lr. Sowlke: I objest to it, your 
Homer, ac incompetent, irrelevant and dematerial. The Courts f will 
guetain your objection. Mr. Soelke: The form of the offers" The 
firet effer «wan clearly improper and ineuffdielent. Inatead of offering 
to prove facts sufficient te make out « prima fu¢ie showing, the queue 
tion, in «effect, merely colle for the epinion of the witness, Aa ts 
the second offer, the defendant contends thot the offer was improper 


etd ineufficiont amd that the court did net err in suctaining the 
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objection to the some, for the following reesenet Firat, the offer 
failed to state the kind ef sugar reeodwed by the Newek Companys 
secend, it failed te state whether the wagnr wae received from Goreis 
or someone elec; third, that if the suger was reawived by the Yewak 
Company after the period of Auguat, 1920, the defendant, under the 
contract, eae mot obligated to reeedive the same; fourth, the groef 
offered did net contain specifie fxots sufficient te make out ao 
prima _fecie shewing that the plaintiff was ready and sable to deliver 
further suger, wider the contract, sfter “ugust 2%») 1940, and, fifth, 
that it merely called for « conelusion of the witneser «5 te whether, 
oF Mot, the suger received could have been delivered te George 
Rogmussen Company under the contract. <fter a careful consideration 
of the question, we have reached the conclusion thot the offer da 
justly subject to the eriticieme made by the defendont. It is con= 
ceded in this eace that there is an abaenee of proof thet the plaine 
tiff was rasdy, able and willing te deliver augar te the defendant, 
under ite contract, after August 26, 1820, and w. think it would be 
em exeeedingly dsngereus preeedent to sustain the plaintiff's instant 
contentions 

i after « careful consideration ef the question involved in 
the present centention ef the defendant, we have » exched the conclusion 
that under the recerd in thie enue, and the contract, the pleaintiff'a 
domages should be limited to the 1,150 bage that were actually tendered. 

,ecordimely, if within ten days plaintiff filee in thie court 

a remittitur of $12,080.64, the judgment againot defendamt will be 
affirmed for $16,556-579 etherwine it will be reversed oni the cowse 
remanded to the Oirewit Court of Ceek County fer another trials 


APPISMRD FOR 8165366057 Of REMITTITUF: 
OTHEAVIGE REVERSED AND REMARDUD. 


Barnes, Pe doy and Gridley, Js, conewre 
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BR, PRESIDING JUSTICE MesUKELY 
DELIVERED THE OPINION OF THE cOURT. 


iy thie writ of error the deferdant eeeks the ree 
versal of a judgment fer $2407.66 entered against 1% as garnishee, 
upon etriking ite anewer for ingurrlelansy. 
This case hae previeusly bean in tiie court (242 Ili. 
Apo. 388). ‘the fudgment then entered was agninst the garnishee 
fer ite failure to open a salety deposit box, as theretofore or+ 
dered, it stated in the opinion as grounds Yor reversal that: 
*Tpere ig no evidence in the reeord to shew that the gornie 
ehee hed any property in ite possession balonging ta the de- 
ferdant, beesuse all that appeare is thet the defendant had 
rented a safety depocit box from the garnishee, but there is 
no evidence io show that the defendant had any property in 
the tex at the time im question, and before thie could te 
made te sppear the box would have to be coaened,” 
and that the question ef the authority of the court te order the 
gorniehee te open the bex and te punish Lt for conteapt Ter net 
doing #0 was not orcperly before the reviewing court, although in 
ether jurisdictions it was held that a garnishee sight be ¢om- 
pelled te cpen a aafety deposit box. 
Yeon the present review recpective coungel again 
argue thie question, but the record doce act present thie ques- 
tion. After the judseent had bean reversed and the suuse resanded 


om the pricr appesl, the following proceadings were had: 


Auguet 27, 1926, plaintis? moved that the anewer of the 


garniahee be stricken. It sheuld be noted that befere the firet 
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Judgment repeated motions had been wade te etrike the garnishee 's 
answer or portions thereo!, al1 ef whigh had been denied, the 
court holding that the anuwer was surficient, Septesber 16, 1926, 
a rale was entered om the garnishee te open the safety deposit box 
rented by tha garnishee sompanmy to Davie wilier and ruling the 
garnishes ta answer in ten dayea as te the centeite of the bem. 

Tries order wae aubstentially the sane order which was the basis 

of the first fjadgeent, which was reversed by this court for the 
reasons abeve stated. Hovesnber 20, 1926, by agreement 1t was or- 
dered that the time fer the garnishee to open the box and anower 
the rule of September 15th wae extended to Deeenber Lith. Usceubar 
18th, spparentiy without netice, an erder was ontered reciting that 
the eause came on for farther preeéedings upen the regular trial 
call, that the motion te strike the answer ef the garnishee for 
insurfiesieney was sustained amd uwgon the further wction of the 
Plaintiff Sins judiment was entered agalnat the garnishee by dee 
fault for «ant of an answer, Subsequentiy, within the term, the 
garnishee moved that thie order be vacated and set umide, which 
motion waa overruled. 

The only question new before ue is the waiidity of 
thie last judasent, which raiece the guestien age to the sulfict enecy 
or the answer © of the garcishee, This anewer had sircady been 
suetained by the trial court and ne reason is now presented in 
the briefe aa to why Lt wae strivken en December Lgth. It ia net 
in any way whatever indicated in what particulara the anawer is 
insufficient, and ah exasiimation of 4% falls to diseieee any rail- 
ure therein which would justify the eeurt in ordering it stricken 
fren the files, It therefore follews that the Judgaent order was 
errenesusly entered. 


fhe recerd ciowa that the anewer wae stricken for 


inguffisileney. This reises a question of law, in which case the 
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aiewer is properly » pert of the record and Lt le not nesessary to 





preserve the eume by « bili of exeeotions, 
107 Tl. 652; Fountain Head Drain Dist, v. Wright, 228 X21. 2038; 
Boeock v. Leet, 22 Tll. App. 40%, 

Counsel for the garnishee erilticines the tera of the 
judgment which reade in favor of Davie Klller, defendant, for 
wae of Artour Fremheim, plaintiff, By the Kunieipal Court act, 
Cahili's Statutes, enh. 37, para. 436, it ie provided that in 
garnicement oresesdings the party for whose use the garnieument 
proceedings are inegtituted shall be designated plaintiff, 

Yor the reason indicated, the Judguent in revereed 
and the sause remanded, 
REVEASESD AND RERABDED. 


Batehett and O'Canner, IJ., comour, 
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Appellant. 


RA. PRESIDING JUSTICN MoSUAELY 
DELIVERED THE OPIEION OF THA COURT, 


In an action te recover oh an accident insurance 
Policy issued by the defendant ts her Husband, Anton Maliinewaki, 
plaintiff as the benefictary had judgment for $8486.55, upon a 
verdict, from whieh defendant appeals. 

The peliey contained « provieiom that "thie lnaurance 
shall not cover suicide” snd defendant asserts that the evidence 
fails te shew that the decesged came to nie death purely through 
aceident, but that Ke was a suigide. 

anton Balinorski eonducted a groeery atere and for 
some time before hie death he sttended to business regulerly, 
waited on the customers, making change, buying and selling. Kerris 
Pellyes, a salesman for a pie cempany, had been selling to him for 
about a year ond had seen Kim elmeet daily when he delivereée pies 
te the store. On the morning of January 95, 19°96, FPollyea entered 
the atore, exchanged greetings with uslinevski, he was doing his 
ugual «ork, and tock hie order for pies sxounting te $4.18. Pisin- 
tiff (the wife of the deceased) wae in the store at the time and 
was told by ber husband to go inte the Kitehen for some expty pie 
plates to give to Pollyea. Pellyea teatified that Malinowski handed 
him a five deliar bill in payment for the plea but Polly@a did net 
have the change and handed the bili back te Malinowski, whe took 


the bill and went bask ef the counter to a cash drawer to make 
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ghange. As he opened the cash drawer Yoliyeu, who wae at the ope 
posite side of the sourter, Seard « shet and Malineweki fell to 

the fleor. A German Lueger autcuntie cletel was ugually kept in 
the cash drawer. Pollyea said that he eguld see the drawer as it 
wae pulled apen snd did mot see Malinowski have anything in hia 
hand exeept the five doliar bili. after the shot Pollyes went 
behind the sounter and eow Melinowski on the fleer and the plated 
nearby. rs. Malinowski heard the shet when she was by the doorway 
t¢ the kitehen and ram baek into the stere and saw her huctand 
lying on the fleor, 

Prem this bare narrative we have mo difficulty in oon- 
Gluding that the jury ceuld properly find that the eheeting waa 
eaused by the accidental diseharge of the pistol; the reasonable 
exsisnation is that epening the drawer engaged the trigger, eausing 
the shet. Theme wae no unusual cecurrence which would suggest 
waicide er any stress or emergency that would prompt Malinowski to 
take hie own diffe. All of the circumstances point te am secidental 
denth. . 

The pelicy aleo provides that it @ehall not cover “death 
caused wholly or partly by ** mental infirmity,” and thet *all 
insurance under this policy shall be auapended if the ineured ©* 
shall become ** insane." Hecoerds were introduced shoring that 
Malinowski had previously been adjudged insane, and it te argued 
that ineanity having been established, it is presumed to continue 
until the contrary is shown, Salinoweki had been comuitted te 
the Stete hospital for the insane at Dunning September 11, 1926; 
he was classified ae an “slooholie peyehoséts.” The egistrar wt 
Dunning testified that a man sommitted to the inatitution ir. 
paroled fer ninety days after bie condition shows improvement, snd 
if at the exoiration of that period the patient has not been ree 


turned to the institution he is disshargedc. 
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The Dunning records show that Malinowski was paroled on 
October 10, 1925, after having been at the hospital about a month 
and that he was discharged January 10, 1926. The reeords also show 
that he reported to the clinie four times after his parole and 
before his discherze, 

Whether a person is insane is a question of fact. The 
jury could reasonably conclude that shen selinewski was kept from 
alcehol for a period of a month or so his mental trouble ceased 
and that at the time of his death he was not insane, 

The defendant introduced in evidence the verdict of the 
coroner's jury which, it is argued, tended te show that the insured 
came tc bis death by suieide. Sueh verdict vas not admissible. 
Whatever may have been the prior rule in this state, tt is nex 
ettablisked that ccoroners' verdicts are inadmissible to prove any 
fact in centroverey in a civil action. Peoria Cordage Co. v, Induse 
trial Posrg, 254 111. 90; Spierselts 5. F. Co. v. industrial Commise 
sion, 285 Till. 422; Comeron, Jcoyee & Co. v, Industrial Cem ssion, 
324 111. 497; eee also See. 18 ef the Coroners' Act, ch. 31, para. 
19, Cahili's Stet. 1929. By perity of reasoning it would seem that 
the records from the Department ef Police and the certificate from 
the Department of Health were not admissible touching the contro- 
verted point of suicide, Certainly, a written etatement of e physi- 
eisn in conmmection with snother volicy is set admissible on this 
point, Uowever, as the competency of such evidence is not ergued in 
the Driefs and the errors, it any, were te the advantage of the de- 
fendant, whicl the jury found liable, we do net pase upon their 
admissibility. 


It is next argued that plaintiff failed to furnish de- 
fendant with the written notices snd affirsative proof of loss, 38 


required by the peliey, as 2 condition srecedent to recovery. The 
evidence shows that the delay in filing the claims in writing was 


caused by the defendant. Plaintiff's daughter, who was the de- 


Geased'’s step-daughter, "phoned to the office of the defendant 
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soupany on the morning of the secident ond teld the paraen in charge 
ef Salinowski’s deanth and that the plaintiff siehed to ceolleet the 
insurance, She wae told that some one would be sent eat to see 
about the matter, Some weeks Latur a representative of the defend- 
ant ealled and told the plaintiff thet he did not believe hia scoa- 
pany Would pay the Gleim se ii did net believe that the death was 
aocifgental. Agente of the defendant got the poliey in auestion rrom 
plaintirY within a few daye efter Salinewski's death, but Later 
Claimed it was lost. There were other circunetances shoving that 
defendant refused to pay, giving ss its reaeon that Malinowski had 
gome te hin death by euleide. Under theae clroumetwices 14 will 

not avail, ae a dererise, to assert that claim blanks were net riled 
within twenty days after the date of death, where the defendant pre- 
vented the filing of sueh claimwe within the tine aid alee denied 
Liability. 

We fin? no reversible errors in thd inetruetiona. 

By permission ef the court plaintiff amended her state. 
ment of claim, alleging that defendant had wilfully and maliciously 
plenned te defeat plaintiifr in reenvering the amount ef the volicy 
and dlaiming interest at eix per cent from the date of Malinowsiid 's 
@esth. fhe jury returned a verdict awarding piaintiff °38,000 plus 
interest at rate of five per cant from Jamuary 26, 1026.° Judgment 
on this verdict wae entered for $5780, which wae subsequently vacated 
and judgment againet defendant wae entered for $5480.85. While it 
ie the proper practice fer a jury to return & verdlet in one sum 
which should include any interest allewed, yet where the date ia 
given from which interest ie to be vomputed, it ia mot errer for 
the court te compute the interest and enter judument for the preper 


amount. In the present ease the court reduced the Judgment, allewing 


interest from the date of the death « January 25, 1926 - te the date 
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of the commencement ef the mit. The defendant has no reasonable 
ereund i oomplain ef thin reduction. 

The verdict of the Jury did substantial justice and 
we find ne errors of eulficient importance to campeh a reveres). 


the judgment ia affirsed, 
APYI REED, 


Matchett and O'Gennor, J7., gonour, 
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MR. PREGIDIKG JUSTICH MeSiURALY 
BSLIVERED THE OPINION OF THE OGURT, 


Defendant appeala from a judgment of $1757.41 entered 
after a trial by the court upon « etipulation af foete. 

It is congeded thet there «ae due from defendant to 
Plaintiffe $14,000, but defendant sent ite cheek fer $12,360 under 
girounstences whieh, it elaima, amounted to an sccerd end satisfac 
tion. The facts de not eupport thie defence, 

The parties stipulated that there wae due plaintiff e 
from defendant 314,000, whieh wae the "fair, reasonable value of 
such compensation for services* in conmnaction with certain loans. 
May 29, 192%, defendant gent ite check for $12,300 in payment ef 
plaintisTs! claim, stating in the accoupanying Letter that they 
had deducted $1700 by virtue of a prier transaction in #high it 
was claimed that defendant had paid plaintiffs $1700 by mistake, 
The Lette concluded: 

"lL believe you will readily gee that we aiould nof have issued 
this check until we had consulted with thes, and we are there« 
fore mdeavering to put the matter in the sme positien that 
it war bevere the check for $1700.00 head bean teuued, 

“We trust you will « comoperate with us in our endeavor te aarry 
eut this agresnent in the way it wae originally intemdad te be 
carried out.” 

It should be mentioned that the defence of accord and 


eatisfection in the affidavit of merite was filed by defendant ene 


week after the date ef the juignent mune pre tune se of the date 
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of the trial. 

%o gonetitute an aceard and sutiafaction there must 
be an honest diapute between the parties, a tender with the ex- 
Pileit understanding of both parties that it «as in full paymont 
of ali demande, and an sceceptance by the creditor. OQberaeyer yx. 
Wisconsin Dairy #arme Co., 199 Ti. Apy. 868; Leng Vs Lane, 23 311. 
App. 543; Kingeville @yeserving Cos v. Frank, S7 111, App. $86; 
Seuth Sige Voal Go. v. Gross, 187 Ili. App. 226; Snow v. Griemhetmer, 
#20 Til. 106; American Forwarding 6 Eereantile Co. vs Lindsay Chair 
Ge., 129 Lil. App. 848; and many ether cases. In the inetant eave 





that defendant owed 314,000 fer services was mot 4dleputed and the 
letter mvlosing the check for less did not purpert to be in full | 
payment of all demande, It wae simply es suggestion that what was 
Glaimed to be a mistake in saneother and prior tranesetion sheuld be 
corrected in the Later transaction, Thie doee mot mount to en 
acgeard and satisfaction. 

Furthersore, exasination of the stipulation ef facts 
shoves that the 91760 previously said by defeniant te plaintiffs 
wae not through mistake. The prier transaction aroee in the @arly 
part of 1927, and em June 14th of that year plaintilfs «rote re- 
queating the remittanes of 21700 for cowmissione and services there- 
in, Numeroue letters passed between the parties during the summer 
and fall ef 1927, indicating that thore existed a bone fide dissute 
with respect te the Liability of defendant to plaintiffs fer 31706, 
Septester oth the matter was finally sencluded by defendant sending 
ite cheek to plaintiffs fer $1700. the amqunt in dispate, whieh 
check was received and gashed by plaintilfs. bhovenber @2nd defendant 
wrote plaintiffe, claiming that ite princiral had refused to aller 
- Gefendant te charge this aneunt te nis account. Pisintiffs vroaptly 
replied, denying the right of d4efendant te charge the $1700 te 


their aseceunt, There the matter rosted until the later trangactione 
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occurred, when defendant in ite lotter of May %, 1928, ancloaed 
its sheck fer 12,4) in sayment of sleintiffe' admitted claim of 
$14,000. It aleo appears fram the stipulation tiet ¢el'endent had 
euployed slaintiffs to render the service@ in thie erier transaction 
by whieh the $1700 was earned, and that the services ware rendered 
and that a reasonable sommpenanation for the same wag $1700, 

Usder thege elroums tances ti payment in tae prier 
transaction te plaintiffs wae sot the result ef any mistake and 
defendant was not entitled te deduct the amount of tuis from the 
amount due Tor later services in other transactions. 

the judcment was ercper and ie affirmed, 


AFFIRRED. 


Katehett and O'Connor, JJ., comeur. 
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BA, PRESIDING SUSTICR HeQUAPLY 
DELIVERED THE OPINION OF THE COURT. 


Defendant by thie writ of error agke the revereaal of 
an adverse judgment of $2900 mitered upon the verdict af a Jury 
in the trisi of an action «herein Catherine Stukel (hereinafter 
Galied plaintiff) eought damages for injuries reesived by her 
when she was strack by defendant's aut mobile. 

The ageident happemed October 11, 1996, at about 
eight o'eleck im the evening, wher 1t was dark, in Cioere at the 
intersection of 26th street, which runa cast and west, and 57th 
court, which rune nerth and south, as defendant was driving hie 
automobile weet om Sith street. Fliaintift, fourteen years and 
three months ef age, wae walking with her mother west on tue ecuth 
elde of 26th etreet; thelr destination was Sdth court. When they 
came to the southwest corner of 38th etreet and S7th court they 
weré uncertain ae to the north and seuth street; they saw a street 
sign on the northwest corner ou whieh plaintiff could read the 
word “Court* but could met tell what court it was, She testifies 
that for the purpese of reading the align ehe ¢erosged 25th atrest 
from south to north and when within a few feet ef the north carb 
ghe etopped and Leeked at the eign. She resenbere that #ehe fuct 


saw the word "Court" when she was struck and became unconscious. 


She tentified that before she eroased the street she Lecsed but 
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did net ace any oar eouing weet. Piaintiff is the enly witmers te 
testify that ashe was stemding still when struck by defendant's 
automobile. 

Defendant teativied that, as he was driving vest in 
about the center of 25th street, at between 15 and 25 milee an 
heur, he saw plaintiff epeasing the street going north; that when 
ehe arrived abeut four feet fro the north curb ohe turned areund 
and walked back; that he tried te aveid her by making a shert turn 
te the left and apslied his brakes; that the rear of Ale car 
skidded end swung around ona hie rear fender atruck her. 

Sipperting his teatimony is that of the wiwmess Neyer 
who was riding with defendant, He testified that the point in 
254m street where plaintiff eatarted te retrace her steps southward 
wae north of the pathway of defendant's car, whieu was at this 
time going at abeut 18 or 2 miles am hour, 

She only difference between the rexenective stories is 
whether just befors plaintifY was struck ehe wae standing in the 
etreet some feet from the north curb, or had she turmed and started 
to walk south. In sither ease it is very deubtful whether plaintiff 
wae free from contritutery negligence. Aggerding to plaintiff's 
version she wae going north intending te eress the eatreet, ant it 
ig a reagonable presumption that if she had dene ge and net 
stepped in the street she vould not have been struck. tm the enone 
trary, she umexpectedly, se far as defedant wae concerned, stopped 
in oF near the nathway of the oncoming sutozebile. 

Se are apked to reverse tae Jucguent on the ground 
that the fjuiguent le manifestly against the weight of the evidence, 
Where a jury Kas been properly instructed and ne prejudicial errors 
have ceourred upon the trial, we are reluctant to dLuturb the 
judgment. in the instent case, we are persuaded that the verdict 


wae the result of errore with reepect to the inetrustione. 
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By inetruction 7 given at plaintiff's request the jury 
Was instruated that it is the Law in illinois that "the degree of 
gare which the plaintiff was bound to uee was that whieh @ reason- 
able person of her age under cimiler clrounmstances sheuld exer¢ise, 
taking into canaiderastien the age, capacity and diseretion ef the 
plaintiff te avoid danger." Plaintiff!’ wae mere than fourteen years 
of age. In Baskeliunes vy. < 
was held that, when « child kas attained the age of Sourtean yrare 





We 3138 Til. 142, it 


there is no reason te exouse him from the same dewree of care fer 
hie own safety ae is required ef af sdult, his intellicence and 
experience beimg considered. Under the eircume tances tala inatruce 
tien ahould have been refused, 

Defendant's refused inetruction § te an apolicetion 
of defendant's theery @£ the faets relative to esntributery negilie 
gence on the part of plaintiff, Suen instruction is uaually given 
and ehould have ceen given im the prevent case, A party ie ome. 
titled to instructionea wilen eever his theery of the ease. Thomas 
o., OO7 Tii., 154; Carlin v. Grand Trunk 
Ry, Co., 243 Lil. 64; OG. Go Hye Coo ¥. O'Donnel), 208 TL. 267; 
Bluest vy. apenas, het Diet. 111. App. Ct., number 32636. 


Inetruction 6 tendered by defencent was refused, This 








was the ordinary instruction defining comtributery negiivence and 


ehould hava been piven. Oe, 22S Tll. Agp. 463. 





instruction 4 tendered by defendant wae refused. It 
was the well known instruction that the pleintiif is resuired te 


establiah her case by @ preponderance of the evidence, The refusal 


to give this inmetruction wae held reversible error in Cnisage Union 
Tragtion Co. v. Beg, 214 i114. G. 


Defendant also asked for imatruction 3, which was re- 


fused. ‘his exbedied the theory of defendant's ease om the question 


of 4efendant's negligence, There was evidence tending te shew 
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that defendant wae net guilty of the negligence charged ant the 
iustruction should have been given. 

For the errors indleated the Judgment ie reversed 
and the cause remanded, 


REVERSED AND REMANDED, 


Satehett and O'Sennor, JJ., sorneour, 
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GAR, JUSTICH MATCHATT DELIVERED THE OPINION OF THE COURT, 


in the tria) court plaintiff Ainsey sued Simmercan 
and othere, copertnere, for rent and confessed jJucgment under 
power te de ac contained in a whitten lease, The judgment was 
on motion 6f defendants set aside, the affidavit of merite 
averring an « defense a constructive eviction from the premiges. 
There was a trial by jury and a werdict for defendants, upon which 
the court entered judgment. 


Plaintiff appealed te this court and the jJudguent waa 






reversed, Ainge; 





lucnerinan, 241. thi, Ape. 625. The case vas 
before the third divietan, which held as a matter of law that the 
defects, whieh there was evidence tending to show exiated in the 
premises, were insurficient to warrant submitting the ease te the 
jury on the question ef constructive eviction. The esuse was 
therefore remanded, with directions te affirm the Judgment entered 
by confession. 

The Suprese court gremted a writ ef gertiorari and 
reversed our judement, holding that under the evidence the cueetion 
of whether there =<ae a comstruetive eviction was ‘or the fury. The 
cause Yas remanded to this court with directions to omnsider other 
a@eignments of error and sither affirm er reverse and remand. 
Kinsey vy. Zimmerman, 329 Il. 75. | 


fhie court in ite former epinten said: 
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*Plaintil?’ introduced evidence in rebuttal tending to shew 
that upon being notified that the pipe waa leaking he endeavored 
te repair it and afterwards he had » new pipe imetalied. He 
aleo offered evidence te the effect that the pipe had sot leaked 
after the new one had beer installed and that the defendanta 
vacated the preniser not beaause of the faet that water dripped 
from the pipe, but beosuse they were anxious te siove inte a new 
building where ether architects were going; that the defendants 
hed several months betore they vacatet the prowisea talked with 
plaintiff about subletting the space oacupled by than, This 
evidence Was erreneously excluded by the court.” 

The opinien of the Gupreme ocurt dees net eonsider 
the question of whether this court erred in ite Vinding that 
material evidence offered by plaintiff wae erroneously exeluded. 
Manifeatly sueh a finding would compel a reversal of the Judgment. 

Gn the trial, before the taking of evidence began, 
attorney ter plaintiff ineisted that under the pleadings the vurden 
ef proef wae an the defendants anid that evidence in thelr behalf 
phowuld be first offered. The gourt, however, overruled this con- 
tention and held that plaintiff must iret establis: a prima facie 
cane, whereupon plaintiff offered the luage in evidence, end proved 
by Kr, Siverie, agent of the tuldlding, that the rent due under the 
terns of the leauge fur the monte from February to Auguet, 1925, 
inclusive, wae not paid, and reeted. Defendants then offered svi+ 
dence in suppert of their contention that there wae a sonatructive 
evietion by the Landlord, Their evidenee showa without csontradi c- 
tion that they paid the rmt for the month of January, 1923, ond 
vacated the presises on the Lith of the same month. 

Plaintiffs then called the «gent as a witness, who 
testified that his offiee was on the LOth Floor of that building, 
directly unier the apsee eccupied by defendants, an4 that he had 
& conversation with one ef the detendante in regard te the gub- 
letting of the precises and oteer things after the werk of putting 
in the pine was dene in December. He was asked, "What (id he say 


about the matter?* to which defendants made « general objection, 


whereupon attor ey for plsintiff stated: 
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“We are defending againet their olaimw and one ef our defenses 
is that they were seeking to break tila Lease, and thet hae been 
a@ very important elewent in cases that have been cited,” 


The fTeliowlng then took place: 


“Tae Court; That part Kas not been introduced in any part 
oy this cage up te thie minute, 
(Atty. for def'ts) kr. Kiein: It is tee late to de 
it on rebuttal. 
(atty. for plaintiff) Sr. Bentley: ‘This is net re- 
butts, 


Tre Court: What de you cali it? 

iy, Sentley: they are here claiming an eviction. 
The burden ie om them to shew that there wae an eviction. iI 
want to show amd fi ofier to show by thiw witness that they 
were advertising thet enace for rent in August; that they talked 
With nin in August. 

ur. Khein;: 1 object to any of thene statemente in the 
presence of the jury. That ie not proper. 

The Geurt: Yea, it is not ereper te the presence 
of the jury. 

tr. Alein: It Le done solely Tor a purpose. 

Tre Court: Vill you geritlemen of the jury retire 
to your room fer a few mowents?® 


Wher@upon the fGllowing proceedings were had ritheut 


the presence of the jury: 


‘ur. Bentley: I offer to prove by this witness that 
the defendants in this case sought te subrent this aosee in 
July and August of 1922, before writing thia Letter of com 
plaint; that they at that time were in negotiation or sloaing 
fer space that they now occupy, providing they could get rid ef 
thie lease. 

the Gourt: Are you going to ahew that by this wit- 
nese? 

kyr, Bentley: I will shew part of that by thie witnese. 
2 will show by thie witnese that they sought to have thia ulace 
gubrented. They came to him about subrenmting it or canceling 
that leaee. 

The Court: Certainiy that ia net rebuttal. Horever 
é¢iee you might get it in, it ie not rebuttal. 

br. Bentley: i em not eailing this retuttal. 

The Court: Bat we must call Lt that, 

ir, Bentley: If am caliimg thie «a defense againet 
their claim against us ef a constructive eviction. 

the Court: Bo, you are claiming egainet them fer 
20me money ahd they are defending because you ousted tuem by 
gome alleged aet of yours.* 


PlaintisY huwing taken an exeention, aitorney Tor age 
fendante stated: 


"I want te make my reeord. I want te get my objeotion in 
there to counsel's offer an being mo part at thie time ef ree 


butteal and not competent, relevant er material." 
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The court then said: "The court bas held 1t in set rebuttal.” 

The jury was then reeslled and attorney fer plaintisr 
asked the witnesa if he had a canversation with Ar, Gaxe, one of 
the defendants, with reference to canceling the lease or taking 
the premis¢s and releasing Gim. There wae again = general obj ee- 
tion by defendante' attorney, whieh wae sustained by the court, 
and the attorney fer defendents stated: 

"Il ebjeet to thie line of examination at thie tine as absolutely 
improper. 

The Court: Yas. 

ur, Pentley: I want to awk it for pretecting supose. 

the Ceurti #o, you did all yeur proteeting outside 

the presence of the jury. 

Kr. Bentley: iI theught 1 had te ask the question. 

Very well, 1 wil) go to another subjeet then." 

The burden of proo! was of course upon the defendenta 
te sstablish the affivrsative defense which they had interseosed by 
the pleading. There was no attempt to deny the execution of the 
lease nor the ameunt of rent whieh wae duc and umpsid, unless there 
Was m Genstructive eviction as alleged. Gbvicugly, plaintiff oeuld 
not properly have introduced hie evidence tending te overcome the 
aifirszative defenwe until the evidence Var defendants wae subuittied. 
The ruling which denied plaintiff hie right te offer evidence tending 
te ghow that the defense of a constructive eviction was not made in 
good faith but for another reason, Yas eyuivalent te denying plein- 
tiff the right te present his case to the Jury. 1% Waa reversible 
error to exclude it and especlally apon « general obfiestion. 


Bareholi v. Davies, 75 5. ¥. 414; 33 Cyc. 1571; 36 Corp. Juris., 





Sec. B70, Pp. 264; | » #42 Tha. Apo. 625. 





Te PAE 
fhe oourt further erred in admliting in evidence a 
carbon copy ef a suvposed Letier of defendants toe plaintiff, dated 
October 23, 1672, whaieh apeeare in evidence as Defendants! Exnibit 
So. 3. Objection was specifically made by plaintiff that there 


Was mo prees that the letter had ever been mailed, It ia not 


written in response to any other letter and ta purely eelf-eserving. 
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It should heve been excluded. 

We think, tec, there ia a basis tor the contention 
of plaintiff that the court erred in commenting upen the weight 
ef the evidence in the presence ef the fury, but ae the errore 
whieh we have slresdy pointed out demand a revereni and, under 
the ruling of the Supreme court, another trial, it will be 
unnecessary to discuss these assignwents in detail. 

Yor the erreres already indicated the judmeent ie re- 
versed and the couse remanded. 

REVERSED AND REMANDED, 


ReGurely, ®. J., and O'Connor, J,, coneur. 
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QR, JUSTICE MATCHNTT TOL IVa aD Tie OPIRLON OF THE COURT, 


The plaintiffe are real estate brekere. The defendte 
antes are the ovnerre of a percel of real eetate situated af the 
southeast corner eof 47th street and Gran’ beulevard in Chicago. 

On January 20, 1976, defendants leased this property for a term 

of trenty-five years to Ll. J. Faggen and Charles Galewski at a 
rental of $30,000 a year, with a percentage interest in the ex- 
cess rental receipts of a ballroom te be conducted en the pramises. 
Plaintiffs claim scommieasionea cue to thew as broekere for procuring 
these lenasees. 

The iseues were submitted to a jury which returned a 
verdict for plaintiffs in the sum of $15,500, upon which the - 
eourt, overruling motions for a new trial end in arrest, entered 
judgement, 

The main point urged for reversal is thet the ceurt 
erred in the admiseion and exclusion of evidence. It is alne 
aFgued that there wae error in inetructing the jury and in denying 
the moticn of defendants fer a new trial. 

the evidence tends to show that in the early part of 
1926 the Agecciated Iulirecms, inc., a Kew York corvoration, con- 
ducted a ballroom for eolered people in Hew York city. ‘The steck- 
holders of this corporation were 1. J. Fuggen, Charles Galewski, 
Moe Gale and Judge Prinee. 


i. J. Faggen, in benall ef the oarporation, inserted 


an advertisement in a Chicago newspaper, sntiouncing a desire to 
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purcshage er lease a plet of ground in the heart of the eolered 
dietriet of Chicage for an amusement preject, Pieintiff Sehmiat 
anewered the sdvertisement, correspondence followed, and on June 
8th I. J, Faggen and Galeweki came to Chicage and conferred about 
the project with pinintiff Sehmidt and a ur, Tyrrell, on employee 
of one of the plaintiffs, Hokey & Peague, 

Galewaki having returned to few York, i. J. faggen 
(so Tyrrell and Sehmidt testified, ever defen anta'’ obseetien) 
said that he had netified Galeweki on4 hie own breather, John f, 
Faggen, te meet him at the etatien in Eew York clty wren his re- 
turn; further that if he, 2. J. Faggen, did not return to Chicage 
his brother, Jehn J. Faggen, would come in hie place and thet 
*John J, Faggen was suppomed te Rave active charge of the Chicago 
end of it." A few weeks later John J. Faggen came to Chicago and 
was introduced to plaintiff Sehmidt, whe temtified (again over the 
objection of defendants) that John J, eaid “hie brother was very 
busy and wasn't able to come to Chieage, und he came to Chicage in 
erder te ecencglude tniis deal and try te get some action on it. And 
ir, Jawer teo said that they expected that we would be ferksar 
along with it by this time. Ge they were here to either make or 
bresk the deal, and his brother sent him to Chicage in order te 
lock st this location at 47th and Wabash, in order te see that the 
apet was suitable for hiz, tbeoause he wae supposed to be in aetive 
gharge of the Chicage end of it." Vabsash avenue and 47th atreet 
wag another iseation whieh was ecnsidered. 

The witsese Tyrreli also teatified over objection the 
John J. Faggen suid at this time “he was going to handie the Chie 
eage ballreom for the Hew York eyndicate,* 


Svidence wae also introduced tending te shew that the 


real estate office ef Alfred Hamburger, inc., ef Chicago, alae 
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responded to the advertisement which appeared in the Chicago paper; 
that lettere and telegrams passed between thet firs and the Agsoe 
ciated Ballrooms, Inc., of how York, Ar, Sebwarty of Hamburger *e 
erfice teatified that he met Mr, Galeweki and 1. J. Faggen at the 
time ef their visit to Chicago on this business; that when I. J, 
Faggem left *he said he would take thie up with hie brether, board 
and Goro¢ration, amd they would deolde upen it and let me know 
further. * 

& Letter from Jonun J, Faggem to Arthur Hamburger & 
Coe, dated July &, 1986, was received in evidernse, apparently withe 
gut objection, in which he states: 

"I am to aseame active charge ef operations in Cnieaga and 
therefore resume negotiations started by my brother, Mr. i. 7, 
F¥aggen, * | 

and states that when certain preliminary questions bad been aneverad 
he would come te Chicage “to conelude.” ir. Sohwarts testified in 
rebuttal, over the objection of defeniante, that sehen Jehn J. Faggmn 
come to Chicage “he said that he represented his brother and his 
organization amd that he waa to take active charge here in Chicage 
ef this proposition ef this ballreom, thia eclered ballroom. * 
Defendante contend that 211 thia tectinany ae te oral 
eonvereatiore with i. Jd. Fageen and with Jenn J. Faggen wae ine 
competent and prejudicial; toa: the same were hemesay and were 
inadmissible further fer the reason that the alleged fact ef the 
agency of John J. Faggen eculd not be proved by the unaworn stata~ 
mente ef his brether, the alleged agent, whe did net testify. 
Cases ennounging the general rule are cited, ineluding Karshel) 
Yo Chicane & Great 8 pe, 48 U1]. 475; Grubb wv, jidlan, 
249 Ill. 456. 
the testimony tenda to shev that on September 7, 





1986, plaintiffs presented the matter to defendants, gave to deo 
Tendants the names of i. J, Faggen and Galeweki we their clients, 
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ant that defendants at that time promised that they, defendants, 
would proteet plaintiire in the transaction insofar as their 
commisgeions were concerned. 

i. J, Faggen testified, admitting the visit te 
Chieage and hie interaet im the advertisement, bit denying that 
he hed anid te anyone that kr. Galeweki or John J. Faggen would 
meet him upon “ie return te New York, He stated that he never 
mentioned the name of John J, Faggen to anyone before Leaving 
Chicage, that he would return shortly, that otherwise his brother 
Jonn J. Faggen would return te Chicage and take the mather up for 
him, nor thet John J. ¥aggen would be in charge of the operation 
of the ballroom if 1% were established in Ghieage; that upon the 
receipt of a telegram of June 30, 1926, from one Julius &. Kahn 
etating that a building site would eost several Hundred thousand 
and asking if he could put up the first and leet yeere’ rent, he 
amd Galeweki decided that “it was quite impossible to go through 
with the thing;“ that he then turned over all of the correspondence 
to his brother, John J. Vaggen, and but 4id not tell Bim, John 
J., te represent him (I.J.}) in the matter, 

An exanination of the record discloses that beth 
parties io the sult introduced evidenee of alleged convereations 
taking place between the proesective custowera und plaintiffs 
both befers and alter plaintiffs were ausployed ag agente ef de- 
fendantes on Septewber 7th, and it is alee perfectly appurent that 
the insues could not have been presented to the jury in any ether 
way. it is of courses true, o8 defendants eugyest, that they 
were not bound by these oonversations, and the conversations were 
not intreduced upon the theory that the seme were binding upon 
elther of the parties, They were net admissible for that purpose. 
There was no clais that 1. J, ¥aggen, John J. Faggen or Garewekd 


were the agents of defendants or that defendante vere bound by 
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anything that they may have said. The guestion for the determina» 
tien of the jury under the issues was whether plaintiffs procured 
i. J, Faggen ond Galewaki ag lessees, and thie would necessarily 
require the introduction of evidence showing all the conversa 
tione and circumetmces which Led up te the execution of the 
lease, The fact that I. J. Faggen same to Chicago and met plaine 
tiffe and the further feet that after he returned John J. Faggen 
came to Chicago and met plaintiffs were adudiewitle ae facte, but 
these facta could not be underetosd unless the fury wae informed 
as to what was actually said at the time of these comtactsa, It 
ean hardly be sontended that the authorization ef John J. Paggen 
to aet am the agent of I. J. Vagegem could not be proved unless some 
one of the defendante was present at the time he wae sutherised, 
nor is the hearsay Tule applicable to such « situation. Proof ef 
the ageney of one net a party to a audit may be shown by sonveren- 
tions cuteside toe presence of defendants, It was sco held in Rice 
¥. International, 195 111, 422, affirming 66 111. Agpe 136, which 
is cited in plaintiifs' brief but not diseussed by defendants, 
Conversatione to which defendants objected om the trial an’ of 
which they new complain were admiseible and were net hearsay but 
originsi evidence; and there being evidence in the reeard tending 
to show that John 3. Faggen was the agent of 1. J. Faggen, further 
evidenee ag to conversations with John J. Faggen wer adsigeible, 
not for the purpose ef shewing that everything sald was aqtually 
true but Sor the purpese oi ehowing that theee statexents were in 
fact wade. Wigmore on Evidense, vol. 3, sects. 1766-92. 
Defendanta eommiain that on objections of elaintirfre 
the court excluded a written contraet between Abram Jewer, Samuel 
Jawey, Zathan Faggen, Louis A. Faggen ond Jomm J. Faggom, in and 
by whieh these parties agreed to enter inte the businese of forming 


&% coreeration to lease the premises for «a public dancehall in 
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Chisago. This contract purpearted te have been wade on July 14,1086. 
John J. Faggen, ae already siated, did not teetify, but Sauuel 
Jawer, a friend of the family, case from Philadelphia and gave 
testimony with reference to the execution of it. It dows not purvert 
to be between any of the partios, and there was mo preliminary 
proof which would make it competent, The court did net err in 
excluding it, 

It is next contended that tae court erred in giving 
inetruction Ne, 7 at the reguest of plainiiffe. the inetruction 
is ae follows: 

"the gourt instructs the jury that if you telieve from the 
evidence in this cage that the defendants aipleyed the plains 
tiffs ae thelr agents to negotiate for # iease on the defends 
ante’ jand and buildings them ereoted, or to be created, and 
the plaintiifs undertook waid employment and introduced and 
brought together the leseees and the defendants, then and in 
such an event the plaintiffs are entitled te compensation for 
their services regardicas ef the Tact that the defendants con~ 
eluded the negotiatione Sor a lease,* 

it ie urged that the inatruction was erroneous on the 


wd@, 227 Lil. App. 110, and Murewske v. 
Boeger, 219 ill. App. 241, but we do not find anything in these 


authority of Sheppard 





eases inconsistent with thie inatruotion, Substantially similar 


B Vo Baeon, L8G 111. S04; 





instructions were appreved in Wi 


Hafner vy, Herron, 165 fii. 242; Hemy v. Stewart, 155 £11. 453, and 
in Bean y. Archer, 103 211. App. 455. 


It is unnecessary to digeugs at great length the point 





urged in defendants! behalf that the evidence Saile to shew that 
Plaintiffs were the procuring vause in the making of thie Lease, 

It iz true, as already stated, that I. J. Faggen testified tnaat unen 
receiving the telesram of June 30th he and Galeweki desided that it 
was cuite impossible te go threugh with the matter and decided that 
they would drop it. 1. J, Faggen said that he then turned over all 
the correspontence to hie brother, Jenn J., but that he never aeked 


hie brother to represent him in any way. He admitted he received a 





cRRGE, 28 yies ne how send awed o@ bedieqiug teathan eka <opao Ltd 


seuss tad eetiiees fou BLS pdotade yhae tle ast camapet Py wat’ 
RVR Aaa aidctobeLista meet sae ea bownt ens to fone Soe % .soat 
Seeneeie 26% avek ai tl ‘te apisesons eat a3 Oe see TO Des. aia tw ‘waomigans 
Hiowletlete oo eae evews Soa . a seta oid te «ui Rewgtod od. oF 
ui exe Jom bik txmo #0 dvd qaioe 3 saan bEwow sip bei Looe 
a a ok yothatene 
gates ai Sorxe dauog weld Jadtt bobnedton SKE ‘at $i ie, 
Aeteourtant ed? watt lamate ky demapak oat oe & 2 wot foungant 
. | | | | iawolio? Sa at 
aad aorey avsided is sey 4d taeda ytuit, osld grouitaat 22000 ext tie 
etade a0 Sayed etiaiieteh off tele Game elie m2. aunod hee 
whas‘te® add ao @@ack w YL Sdalsogod et edneye thei? aw. arate F 
ban ,hetawte. ae oy Se ,betoewe meat exclitiuw Bae Boel fade 
baw beowbertni baw Fasano Lame bing Moolttshans Otiksmlaly ose 
ah bre aes | Sow ho tH ad? fan seateed edd tenia ged Bigwawd ~ 
wot soldeanegnvs ef folio iteo exe @ilealaty ed? daeve ae dome 
mite Bepebse eS aa, PaGs Sant aed Bo gen titieageat wpotexew “hed ~ 
* sean s a's snoisalsogen aly Bebulo 
ait Bo skonueTts gar weifeuegent of faut nan ab a2 - he 
stodgzetes bee OLL .qgk .1£% T82 Shoda. ARaGae de xe fi rosiue 
seed wl igtthioweygce Bad? gam ob ow toed a hed 9h a0) aan zeae 
Saf dake ‘qifeldaareded oA hdowraead w Lata ar be tanen knciooss meen 
706 .LLT BBS ,goaed ot aod ee ad hevetqaa wie nnokinartent 
bao 8h .Ait ges duawoae. 2 sie ;mas ALK BOE Somes. «tae eel 
i Preece) “Giga £5 eos male a 









tikeg ot Migted sowny de pavgaih vt awemeoens wk $i — 

Sia sts wodte ot wile't gonesive osid vais “anind * stambeo% iets wh bean 

o sana £ add? ty unite make at gaven galwoorg ad. v087 rt tentetg 
Bouse sack? defi davr no gaat a 2 sasts “Dada vbaorte baal aunt at crs 
$2 dads hab ieab hilewe Led. hat aa cle cs eas’ Xo ain rye ted sit gakwlene 
Suakd bobiovs baat Volta ere dake squorss o8 oe asd tawogat ad tap adult 
aia ae Basetaed nods ad tect biaw neyped. oh: ob oh: teth binge yon, 
henem tavem od Sud? gad at suit tect ord whd of vonshacqaer to mab 
a heviesst ol aeae ticks eh yaw eas ak ak Fagan age bid wedeord aaah: 





telegram from plaintilyY Sehmidt on September th, stating that ne~ 
gectiations had started ror the lease, explaining the plans in dme- 
tall and asking him to get im touch with Sie brother an?’ to wire #¥ 
he approved, i@ said that he turned thin telegram over ta his seen 
retary wits instructions to mail it te Aisa brother, 7. J. He deans 
Hot claim, and there is no evidence tending to show, that he ever 
notified the plaintiffa of a decision to absndon the negotiations. 
That he had not abandoned the preject is apourant fram a telegram 
sent by him te Julius Kahn on June 36th as follows: 

“Ghat day next week can you or Ar. Weiss come ta Jew York 
stop we will reserve room for you at #enneylvania Hetel er elo 
where if desired chop be presared with figures your best oropesi« 
tion stop we will ao likewise stop your tris to be at our en 
pense wire lmmuediately* 

*H the fellewing day Be wired as follows: 

"We figure building te cost ene hundred twenty five thousand 
step bullding of garage type construction one stery ne bareement 
Little better than four walle and reef what estes yeu think eort 
will be so @xeessive stop your own oronesition was one years 
rent why change now wire*® 

i. dad, Fageem further in behelf of defendantea teetifisa 
that in September er Cetcber “ur. Gslewski in kew York called him on 
the ‘phone and teld him thet be had been pluying bridge with «a Er. 
Zobel, an intimste friend, and that Gebel turned over to Kim a lete 
ter from « cousin in Chicage naxed Hemeachel, & salecamen for Albert 
Pick & Company; that Gelewaki then told him that defendants were 
about te put up = ballroom, theatre, «tc., and adwived him te eall 
Chicago iumediately and lecate defendant Harry Snglestein, whieh he 
aid about om hour thereafter; he aleo called him on other cecarions. 
The witness further said that Kr, Bnglestein then went to bew York 
and conducted the negotiations wnieh resulted in the azecution of 
the lease. 3. J. Wauzem, whe, if the whole truth wae te be brought 
out, “as perheape the most important witnesa, was net produced ner 

hie absence ageounted for, although other witnesses fer defendants 


were procured from Sew York end alse from Philadelohia. It is 


iy 
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apparent that the jury did tot believe thia evidence of i. J. Fuggen 
and after considering all the testimony we are not perevuaded that we 
ought te disagree with the fury. The evidenes shows continuous 
negotiations by a letter, wire aid convereationa from the time of 
the first contact ond eatablishes the right of plaintiffs to ree 
oover, 

The judgment Le just and is affirmed, 

AF¥IRMED. 


HeSurely, *. J., and G'Gonnor, J., conour. 
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Appellee. 


MR. JUSTICS RATCHETT DELIVEARD THE OPIKION OF THE COURT. 


Plaintim flied a statewent of claim ajainat de 
fendant ag alleged guarantor of 21 oremiesery notes fer the 
principal sum of $25 @ach with interest. The alleged gusrarties 
eentain powers of attorney to confess Judyment, and plaintirr 
procured sueh sonfeesion thereunder, This jul‘iment wae later, 
upen motion of defendant supsorted by her affidavit, set «aide. 
There wae @ trial by the court upon the merite and a finding yer 
the defendant, uyon which the court entered Judguant, to reverse 
whieh this appeal has been prosecuted. 

The defense wet up is that the elgnature ef the 
defendant to the guaranty which agpeara om the bask of eneh nete 
Wee not intended to create a personal liabdiity and did net in 
fast create mach liability. 

The maker of the notes wae the Cragun Eehool of 
Music, Incorporated, a corperation of Illinois, organized in 
1928, ef which defendant iva Cragum wae secretary and treasurer. 
The husband ef defendant was the active manager of thie corpora. 
tion up to the time of his death on January 31, 1927. Prier te 
that time defendant had taken no setive part in the managenent of > 
the oorporation. fhe wae merely a teacher and wusieien., After 
the desth of Kr. Cragun defendant beoume the active manager of the 
school conducted by the corporation. the corporation was heavily 
indebted to the plaintitr, and at a conLerenes Bald at the 


office ot defendant's attorney he advised tne TLiing of & petition 
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in baukruptey. Sr. Berlin, a personal Triend of defendant and 
representative of the plaintiff eorperation, st that conference 
advised against the filing ef such petition. The Cragun Seheol 
was a customer of plaintiff, and that relationship aontinued up to 
the time it ceased to do business, 

tr, Berlin ealled defendant on the ‘shone and asked 
if ehe would facilitate mattera by making some notes, Several 
eonferences followed, and defendant Finaliy promised to execute 
the netee and on Sovember 18, 3927, went to slaintilfr's sfilee 
where the notes and the guaranties hers aued on were executed. 

The smoqunt of the indebtedsess of the Cragun Sehool 
of Rusic wae computed and the notes drawm us and submitted te 
defendant, She teatifies that she asked, "Hew shall I sign this?’ 
and one of the representatives of plaintiff aaid, "Iva Cragun,* 
te whieh ehe responded, “to, 1 won't sign smything personally be- 
cause they are not my debt. 1 will be glad te help the scheck in 
any other way I can, but 1 won't sign anything personally.” SGhe 
further saya that they talked about it a little more and eaid, 
“Well, they are not made out ter the school,” She then said, "Well, 
we will fix thet because i won't sign thes that way.” Ghe was asked 
if ghe had @ stamp with «hich the name ef the ecersoration might be 
affixed. The replied she had not, whereupon it was etated that the 
mame of the corseration eculd be tysewrliten on the faee of the 
notes, which was in faet dons. 

Defendant's testimeny ia te the effeet that the name 
ef the eorperaticon was typed as maker of the noter after she had 
written the «erds, “Iva Cragun, Secretary.” the evidenee for the 
plaintiff ie te the effect that the nase of the corporation wns 
written first and that defendant sigied her name as seorstary 
thercafter, Defendant further saye that after she finished the 


execution of the notes kr. Barber, who ropresented plaintifs, 
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said, “New you will have to sign it om the baek;” that she asked, 
‘What ie thie?" to which he replied, “That is just a form that we 
put on all cur netes;* that defendant replied tat she would 

sign just sm on the other page; that he replied 1% wam #11 right; 
that she thereupon signed the guaranty on the back of each note, 
writing "Iwa Cragun, Secretary,” and thet oafter signing and before 
leaving the room she told the representatives of plaintiff, “Ke 
sure to put Cragum School of dusie on there," te whieh they ree 
plied, "Yee," 

Gn the back of each note under « printed form of a 
guaranty le defendant's signature in the form, “Iva Cregun, 
Seeretary,” and shove is a line upon which, however, nothing ie 
written or typewritten. 

ir. Berber testifies that defendant said ake 4i4 net 
want to sign the endorsement. He says, "I explained it to her 
that I 414 net think she needed to worry a great deel about these 
notes, because hereterere commissiona in the acghoel had more than 
“ quvered the payments that were to be made end that these notes, if 
the school went slong, the chances were that these notes vould be 
paid by the commissions on the sale of instruments and that there 
was hardly anything for her to worry about if the sehool weuld 
run properly.” Se says that he gave the inetruetion te have the 
name of the corporation typewritten tut did net take care ef the 
actual detalis. lie aays, "i de net know why she put ‘Seeretary' 
on there,” and that nothing was eald by ira. Cragun ae te “signing 
the same as I signed on the front.” 

Evidence was alae given by a handwriting expert te tke 
effect that in his opinion the defendant's nome as seeretary was 
#igneé after the name of the corporation had been tyeewritten. 


The tris] Judges, epparentiy, upon material points ace 
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cepted the teatimony of defendant a9 true, and we would not be 
juetified in holding, under all the circumstances appearing in 
the record, that the finding ie against the weight of the ev: 
dence, 
Plaintit?’ eontends, however, on the autherity ef 
Hately ve Pike, 162 111. 241, and other gases cited in that 
opinion, that the word “Seeretary"® is ured merely as deseriptio 
personsg and that defendant ie therefcre peracnally Liable on 
her guaranty. ff tho evidense 07 the delendant is sewepted it Le 
apparent that the execution ef the guaraitice upen the back of th» 
notes wae never in faet completed mid that the aseertéon of Liahility 
ef a guarantor against the defendant would amcunt to a fraust. 
Horeover, see¢tien 26 of the segotiable Inetrument law epyeare te 
be applicable, Smith-Hurd 111. Rey. Stat, 1987, p. 1862, That 
eection in substance provides that where the inaetrument centaina, 
er a person adds to hie signature, werde indicating that he si ne 
for or on behalf of the prineipal er in o representative capactty, 
he is not liable on the inatrument if he was duly authberized, but 
the mere addition of words describing nim se agent or ae Pilling 
a representative character without disciceing his principal, anes 
mot exzenpt him trem personal ilabliity. The purpose ef this ene 
agtuent was t¢ clear up the confusion theretefare intredused into 
the law by the failure of the courte to reeogniaze wereantile 
usage. Srannan's Regotiable Instrument Law, Ann. 4th ed., p. 164. 
the brief of the slaintirf seems to recognize thie sec- 
tion of the statute os applicable but makes the peint that there ia 
ne proef in the reeerd of authority en the part of defendant te bind 
the corvoration; and it is urged en the authority ef City of Chicsue 


Xo Stein, 252 111. 469, and Independent 011 Ken's Asecooistion v. 
» $12 Tll, 278, that ss Searctary vhe vas 






SP iy eA 





without autcority te execute nezotiable paper im behalf ef the 
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oorperation end therefore did not bring herself within the exeeytion, 

It ig not diificult te dietinguish thin esee fren 
those cited and relied on, sinoe the record shows net only that 
defendant was the seeretary and treasurer but that she was the 
manager and practically after the death of the husband in entire 
eontrel ef the bualness, Loreover, there are Faeaneotable authert« 
ties which, construing thie seotion ef the Jegetiable inetrument 
at, “old that in the absence of proet to the contrary, the sue 
thority to exesute negotiable puser is presumed, (Uiasinger vy. 
Murphy, 44 App. BD. C. 476; 52 App. D, GC. 167, 235 Fad. 971) and 
such wae ageumed to be the rule im Decowski v. Grabarski, 142 fai. 
App. 278. 

Under all the eireuietences whieh appear in thie ease, 
the trial court was justified in finding that 1% wae net the inten. 
tien of the parties that defendant should be held personally Liable 
as a gueranter, He rights ef taird parties have intervened, end 
eubdetantial justice seexe te compel the judgment rendered by the 
trial court. It will be affirmed. 

APVI BRED, 


KeSurely, ?. J., and O'Canner, J., eoneur, 





a 


sottgesas eff absg he tisated Aiud Son fabs etalotecs aa we tsanae 100 
seer ®t oa west sla inne alh as hued: ky ton at on 


A ® 


she i, 

fare eine fon aveso Busews ads ooale a0 beter baw notte enn 
Hs Pe Sv 

edd? ape agile tant tod <oshweexd ices Cterniwer oss wae Bvaseh ace Leh 
2 VT 


eine ah boodesel eas ‘te Stach seit tatta VAlaohtonty bee Te yodem 





ee heeeut st cox eidatouqnes ots RG eTov waza snenain wed td 18 fox? sep 


rraterssa ae nkdattoyoit matt ‘be udder w te gaturgence esloke weld 


op aA 


=i eas sTwrs soe yak of Tomrg To soars osiy at wnetd Los aoe 
Senos: s bocin 9 tq as Teas ¢ e ide dd open at unscee oy ‘warost 
» CHRO chet BES Fe 2D a .eqa ga (th O68 ath op salon 


od fas AMSHOPORY oY me Cd ORs ak adaee ont ad se henumen asm sous 


oat coe 


oe 


seeee eiay at toorga shine geass: teasceste alt bm sepnt 


want ak ana tan aaw fh basalt jabont’ ah bali toaut easy ewes dente ode 


#9. 


assets WE kocwxre a ivi adf bios sucha’ bee taal selteng ost Xe node 


is sf a 

hee , deatovn dat wre neiiteg Stage to a hath os stotneneny io ee 
vs ae Ad 

“its ‘ betohues Seopaagh xe, eat fe quae at add soltant abtantedue 
@ ta" 


boortd Tks 7 pate a2 +2tu09 save 






TRACE | tds 
: , era FAO SVR eee 
( Ye Pos te a ahh Pe pete et ae 
oKiretas , 6% ,teaag0'S ban ,.% 4% elon ante 
ee ae ae it SWS ES F QUBAMESy Wh aap 
Bee dp 
r si 
¥ Wid * 
vigiurte wale he wowed 
: ‘ Hoar A 
» Mal RE RRO ONE 
eed ue iggatas tae yOth 2808 aD whee pea 
as RM sce Med Re 0% wil vit 2 ie 











$3417 


ieee Kw. M 
a te of 







GUMERTON COURT 
H by TY. 


Appellant. 





BR. JUGTIGN MATCUMTT DSLIVERSD TRE GPINION OF THE COURT, 


Thie is an uppeal by ome sf the defendarnte from a 
fudgment fer the sum of $25,050 entered upen the verdict of a jury 
in an setion on the ease for pergonai injuries, motions far a naw 
trial and in arrest of Judgwent having been overruled. 

The amended declaration ov whiten the case went te 
trial contained three counts. These alleged that defendants, 
Chicage & Korth Yeetern Mailway Company, Parmaylyanis Rallway 
Company and Pittewurgh, Cincinnati, Caieage & St. Louis Railway 
Company, operated eteam ralleays in the ULty ef Cniecage over 
pareliel and adjacent tracke runsing in a nertherly «and scutherly 
direction between certain public highways; that the ralilread tracke 
of the defendants were elevated under an ordinance of the City ef 
Chicage passed January 14, 1497, which was aceepted by defendants on 
Bareh 1, 1807; that said elevation erdinance vrevided: 

*The embankments upen vhich said elevated tracks ghall be 
earried between the intersecting streets, boulevards, oF avenues 
shell be cemposed of sand, gravel, low, clay, broken stone, oF 
whatever elee may compose the surplus aaterial exesvated from 
the subvays, and from the foundation pite and trenches along the 
line of eaid work, wid their side siopes ehall be defined by the 
natural angle of repese of the material out of which the embank- 
mente are sonetructed; or such embankments shall be carried he- 


tween retaining wails of stone or brick sasonry, but when auch © 
reteining walle are net used, the right of way of said railway 


compaties shell be euglased with fenees, or otherwise, in eon 
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pliance with the present ordinance of the City of Chiecags re- 
isting to the fencing of rallwey tracke,* 


The deslaration further set up material eeetiona of 
the foeneing ordinance ef the City of -hieage macted en Karch 26, 
Lac, re-enacted in the lievieed Bunicipal Code of the City of 
Chicage of 1005, and in the Revised Municipal Code ef 1911, and 
again re-enacted by the City ef Chicage on November 22, 1922; 
averred that defendante never constructed any fences; that in 
elevating the tracks under the erdinance of January 14, 1497, de- 
fendants constructed retaining walle ef stone, especially upon and 
along the eaet side af the rigut of way, which they varelersely and 
negligently permitted and allowed at this plage te fall inte decay 
and to become and resain defective, broken down and covered up by 
the natural angle of repose of esid materiale, ond divers passages, 
epen places ané acies to be aid remein in the same, eo that the 
embankment lay in a gradual slepe, atid furnicned eagy accese to 
and fren the tracks; that fer a leng time by reaten of this condie 
tion persons, tnoluding children of tenter yearea, were secustomed 
to ge uper and pley about the tracke and right of way of defendants; 
that 4ofendants hed notice of the defeotive condition ef the wall 
and this cauetom of the shildren; that olaintiif's ward was a child 
eight yenre ef age, and while im the exercise of ordinary cere for 
ene oF his age, a8 a regult ef thie esrelessness and neyligenoe, 
went upon the raliroad traeks, end thet there aa o proximate result 
of such earelesanese and Aeyligence the train ran upon and against 
adm, 

In the third count plaintiff aleo charged liability by 
-Feasen ef "wn Aot Concerning Publie Utilities," which provides: 

“Svery public utility exall furnies, previde and maintain 


gueh service, instrumentealities, equipsaent end facilities as 
Sheli promote the anfety, nheslth, eoufert and convenience of 


its patrons, employes, and the publie, amd as shall be in all 
Free eeta adequate, efficient, just and reseonable, * 
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Te this dealaration, the defendant Chieage & Herth 
Veetern Railway Company filed a plea of the general taeue, and 
the other defendants filed the same plea, with «a apeeial plea of 
hon-ernerghip, posseesion and operation. 

At the close of a1] the evidense the court on metion 
of the defendants Pernaylyvania Ry. Ce. and Pitteburgh, Cincinnati, 
Chicago & St. doude Ky. Co., inetrusted the Jury te return mw verdict 
ef not sullty ae to them, wid the eause «an then subaitted to the 
jury with the result heretofore stated, 

. fTaere is Littie if any canflict in the evidence ae to 
the material faete, The three Kailway companies, the Chieage & Nerth 
Weetern Ry. (9., and the other defendantea, the Latter tro af which 
Were aveoclated compenios of the Pennaylvania Ruilread Gystem, which 
we shall hereafter refer to as the Pennsylvania Railway Company, 
prier to Junuary 15, 1497, ecoupled and operated ever separate rights 
ef way rallrend traeke on the surface immediately adjacent te each 
other, extending north end south aleng and adjacent to Revkwell atresi 
in Chierxgo, and eresming Congrese amd YanBuren streete, Jackson 
boulevard and other streets, both to the north and south of the street 
named. Upon that date the City of CO ieago adopted the ordinances set 
forth in the declaration, whieh required these companies "te roapee- 
tively elevate the slane of certain of their rallwey tracke within 
the City of Chicago,” in different paragraphs of the ordinance the 
locations where ¢levation was required and spesiviecations therefor, 
ineluding the location here involved, were aet forth, Zeetion 2 of 
the erdinanee provided: *and each of said three companies shall oom 
etruct ite own preper part ef such subway and ite approaches, * 
Paragraph 2 of seetion = provided: "Ali of eald werk shall be done 
to the satisfaction of the Department of Public Yorke of said City, 
but at the expense of said railresd cempanice, respectively, aa 


hereinbefore stated," 
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Said ordinance also provided that in ense either of 
the Railway companies should determine before the elevation of their 
tracks to diminish the number of the same, then the dimensions of 
the subway te be constructed might be clunged secordingly, <deetion 
LO of the ordinance contained a provision that whe elther of the 
companies had prosecuted the work te be done by them "respectively * 
thereunder and suah work gould not be further conveniently proseeute 
e@, then the third company sheuld be rewuired ta inuedistealy begin 
to preeseute ite yart of the work, the entire work o) @agh eoupany bo 
be eompleted on Desexber 31, 1003, 

ection 12 of the ordinanee provided in aubstanee that 
when the railway tracks should be slevated according to the ordi 
nenee, and the werk completed, 1% would be unierPal fer any person, 
exeeot empleyees, stc., in diecharge of their duties, te enter uven 
the elevated structure at any peint, and that eny pereom violating 
the ordinance would be ifeble to a fine; tuat after the werk was 
completed all previsione of ordinances of the Clty of Chicage reo 
Aating te speed of trains, giving ef signals, maintenance of gates, 
flageem, ewiteheen, signals and algnal tewers, would cease to bea 
apolicable. 

The eemosnies, by separate documenta, accented the 
erevielicns of the ordinanees within the time provided snd agreed 
te comely therenith, The work was done, including the conatruetion 
of retsining walle en beth sides of the embankment under direetion 
ef an engineer representing the defendant esapanios, and the seet 
Was pro rated between the defendant companies tn proportion te the 
werk done and materials furnished for taeir renpeetive rights of way. 

The tro righte af way were Immudiately adjacent, that of 
the Chicago & Berth Yestern Ralway Company being on the weat and that 
ef the Penneylvania Gs. on the oust. The fencing ordinancefof the 


City ef Chicage, as heretofore set up, were offered and reesived in 
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evidence, and Li appeared that on karen 27, 1402, the defendant 

Chicage & Nerth Pestern Railway Company, under the aignature ef 

ite president, accepted an ordinunce of the eliy to regulate the 

ep¢ed of raliways, paseed Margh 26, 1900. hie ordinsnece provided 

that en failure to comply therewith “this perwit may be revoked,* 

an?é ome oF the sneeifications under thie ordinenee previded: 

“Wherever and whenever any Asilway eowpeny shall raise 

taeir tracks to a aurficient height te peruit subways wader 
atreet ercenings then in that cause the construction ef raid 
subways shall be held te be in Liew ef fences of any kind along 
the Line of the relivay tracks eo raised." 

Yor several yeare prier te the happening of the aeele 
gent out of whieh thie quilt erese, namely, September 2, 1976, the 
Yetaining well on the Penneylvania company side of the enpoanigcent 
created by the elevation of the tracks becane out of repair by 
Feason of several of the large cessing atones forming tie top of tre 
wali failing out or otherwise becouing displaced. im the years prior 
te that time dirt hed been devoal ted on the street imeedintiely ad- 
jsacent te thie wall and extending om to the vacant let to the eaat, 
thue raising the eurface of the atreet and adjacent let so that the 
height ef the wall above the dirt deposited there ean materially 
ees than the height of the wall above the surface of the etreet 
when the wall wae bulit. ‘he svage in the street ned been used as 
adump. At the places “here the coping stones were absent dirt end 
bolisst from the Penraylivenia treeke and esbenkwent had fallen down 
and over the wall, making @ continuous slepe from the tey ef the 
enbanksent tc the natural surface to the cast, wid boys were ac~ 
cugtemed te eliahk up this embanksent at these plsees and go upen 
the railroad tracks. 

Om Geptember 2, 1996, plaintiff, a bey nine years of 


age, with other beys, walked upon the enhankwent on tha Pennaylvania 


eide of the same betwaen Jackson bouleverd und Van Buren otreet at 
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a place where the coping stone wae absent. Ae went upen the track 
of the defendant Chieage & Serth Yastern Ay. Go., ond olimbed upen 
the eare of a freight train which was then seving in a southerly 
direction. He olimbed wp the side Laddor of the ear and came in 
contact with a steel girder, fell from the ear, «a eheel paeed 

over his right leg abeve the ankle, and he received injuries 
necestitauting the amputation «of the leg = few inches abeve the knee, 

The defendant Kallway company har eregented a brie?! of 
23 pointa, many of whieh 1t wil not be negessary to dlecuse in age 
tell. Agide from some points which we will ister netice, the oagie 
tion of defendant may be mummeariged in twos conmtentiene: (1) that the 
erdinaneea vet up im the declaration and received im evidence are 
not valid and binding, amd (2) that assuming the sawe to be walid 
and binding plaintily is not entitled to regever under the aver. 
mente of the declaration sand the proof eaubmitted, 

In support ef the firat proposition, 1% ie asserted 
that the feneing and slevation erdiuances ef the City of Chicage 
have been abrogated and the city deprived of power te eaither enaet 
er enforce the same by reason of the onagtment of the Publie Utili- 
ties act ef Tliimeis, effective January 1, 1924, snd the aet of 
1991, in foree July 1, 1971, and it ie therefore urged that the 
ecurt erred in submitting the ease tw the Jury upon the theory 
that theese ordinances were in effeat at tne time plaintiff wae ine 
jared, Septeuber 2, 1996. In support of this contention the de- 
fendant Haliway company elites Vilisge ef Atwoot we. ©, 4 1, Bohan, 
$16 Til. 424, where an ordinance passed by the Villiage of Atwood 
en Februsry 13, 1992, requiring a railroad compony te #tation and 
maintain a Magnan at the intersection of a certain street wlthin 
certain times each iny, wae held invelld in « eait brought by the 


eity er village aguinst the railroad company, it was held that 
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the village did not have such pover beewuss the “Aet concerning 
Public Utilities," in force July 1, 1991, vested the power in 


the TliLinele Commeree Comalesion. 





324 t121. 484, ant other similar eases whie: Sollew the rule 


there announded, 

Plaintiff eontends, notwithetanding these decisiona, 
that the paesace of the Utilitios act 4id net render invalid the 
particular erdinaness of the “Lty of Chicage kmevn ae the Fonecing 
and Elevation ordinenees, basing this cemtention on the case of 


i 





Se, S18 Ti. 242. 

In that ease the plaintiff brought an section ageainat 
the defendant Nalleay company, claiming damages en snceunt of an 
infaury #hich ocourred September 29, 1991, near LOBth street, 
Chieago, Tae plaintiff wae 7 yeara, 16 monte ol age, end the 
declaration averred the negligenge of the defendant Rallrond 
company im ite failure tc ¢omply with the fencing ordinances. 
There was a judgment fer the plaintiff, whieh on appenl te the 
Appellate court wae affirmed and @ eeriifieate of importance 
Granted tc the Supreme eourt, “nies iv am epinien filed dane 14, 
1925, also affirmed the fjudgeent. A rehearing wae denied Cctcher 
@, 1928. The Atwood case wae decided April 24, 1925, almost two 
months prior te the decision in the Bagks 





ae cage, and the case 


Co, #aa decided on Geteber 





28, 19028, just nineteen daye after the ectition for rehearing in 
the Haskallunas ease was denied, Yet the Maskaliunas ease sustained 
the ifiability based apen the viclation of the fencing ord inenees, 
reviewing quite at length Curran 


2a9 Zil., Lil: Carlin Ve chi cag @ & Went. Ind. Reali, vo e¢ 864 T1i -L a4, 
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and Livwak v. Ubieago & Urle 8. BH. Co., 299 112. @2o, am well as 
Heiting vy, ©, B. I. & Ps By. Ge., 852 Thi. 466, ali of wadoh 
affirmed the validity of the fencing ordinances, 

Under these clrounetanees the contention of tha 
plaintiff that it eeuld pet bave been the intention of the 
Supreme court in deeiding the Atwood gage to lay down s rule 
which would invalidate the ordinances woonm whieh ifabliity wae 
predicated in the Vaskaliunas cave, become perguagive, 

The plaintiff ales contends that © 
Son wv, Abang, 206 111. 69; Chisago & Be. Truc, Ge., vw. [CH 
Ga., 246 11. 146; Springfield y, intersSiate Tel, Co., 279 I21. 
324, and People ihe » £95 ll. 486, are 








other cases indicating that the rule laid down is net withént 
exceptions, 

it im aleo contended that the Commerce Comulssion 
iteeif seems te recognize the power of sities and villages in 
this reepect, as where in the matter of the petition of the Korth 


i‘, Go. for leave te shandem the Aingie atreet 





station, 1 112. Geom. Comm. 257, 1% wae waid: 


*The Comadseien of course has not the power to porwit 
the seoupamey of th» city streets or in etherviee burdening 
the etreete without the gensent ef tha city authorities; re«8 
estdlecs of the «tatus of thia ordinance,i% appeare that the 
construction, operation end maintenance of the Grand avenue 
station and the abandonment of the Kinzie etreet station had 
the coneent ef the eity authori ties and beyond this the Uerie 
miasion weuld met be concerned." 


in Re, St, 2. 5. & %, HB. He Oo., PR, we Re ig@3, 3%. 47%, 
the Cemmeree Coomiesian, in danying permission to «a atreet railway 


to abandon part ef ite line in the City ef Litebrielda, eaid: 


“Some cuestion was raised in the ease as to the righte ef 
the tallroad under and by wirtue of the franchise licensee of 
the City of Litehfield. thie Commission ie limited in its 
juriediction by the Illinois Commerce Law under whieh it war 
ereated, snd ie net the proper forum fer the adjudication of 
franchise rights between a utility and 2 iecal government.” 


in re. apglication of illingis Kerthern Utilities Co., 





ccpstantivee wntoae’ orig he shite pale beard, 


WHS “Ly AGLI ASS ROG BF BeHiMeEMT ky maewRe euhua 

anys 10 eds ceed vet ety Es) ie avian. tas bhwit . #k san? wiultstate, 
alors a Geyh week. ot ete hoawEA BHI RaIhLoeh ak J than i RO 
aan ya hitds ii aide socy teaswalaie edd adeh devas bfoow dq dibe 
ee BmeIay aomooed ame Rohioknes af? of heden tbarg 
Boatle alten widen aaats gheetuos onde Trbemdede ee we uy 
shiadiasbnna Sn ttle» RE Tet tea Lch At hdee 290 0 ALE BOE AREA ot coo iE, 
LAL OR, *RY.80d,cdsse ome IK oe hietigehza Oh » Liz, aes nh, 
(te 268 oft 90 4a eal tedee Gnee tie edees hee. ORE 

erie $8 ee nee fh bs ad phn, one sade Hats tae Lh as 2 he Oey ‘tmal do 








ithe eda ROD Ligue, 
dotnet cases BBE amed nitd tai . bebneaaea i be BR PE seen 


Cea g 


wk sagelily im MOLT dw ho TMI, Oe selnnonet OF eae vigera,. i 
Stig wet ky wedi keeg eas Le teelam oae Sth ORE BA, etoegnes phd. 







deetie einai’ en5 oebsede af ween set og 


PhAwe lal ak 6g VSR ey 99 hth, & aabienss in 


ties Bi} Tevoy ait Jaa geal ewRiuES “Ig sokvs deseo, pak? sa 
gniushtad' eu twsenda nh ae gtestia ey ky OMY “be Eoetm werent & i sad 
es} panidivedive gido ear ty dapaago and sags fy, adeetta | on 
aah ould weaegan Phoawewl hye win? Ye wwtate eft Ye ane! a 
Gite we Aagxd sak ‘is onaniedasom het al detage,, got auuste we ee 
hud Moliadh PRBVIA whaath ade Ve desatetan de wit iia ae " 
seats eid wind Smwyed hus apez irocjaa ytlo oft Yo sumeane odd... 

ca ewe onon €¢ Foe biker agonal 


sRUR GE ARSE LAY Oa Re Ve ee ae ie 
“notice Seerses w 4% ualen town galyads ut, aeden bead) beceaded os 








thioy Bis Pteoe de te Yel aa ak eae se abt “te bay we 
‘Qa atagdt add of ga and end Be hoskat awe Matieadp vet eg Rae ae 


Yo ouveods gulidosrst oid ke oweudy yd bow tebae Beowlle ees den 

efi al Seddale af mobedhosiad ata? aria gre > eS wate 0 
Row ff salon “shaw Wol woteaow? alent Lil edd yd i 
te fo hioodiwton 8) tet awvwt xeyeag es ten) hee me 


ese Aeood o deus ¥ rsa a Leviggat | d ataas a 


ie Pig 








fer certificata of necessity and convenience to operate and main- 
taim an electric tranwpertation Lime frem the City of Sixen ty 
the City of Belvkdere, the Commission, ae reported im vel. 4, 

pe S31, eaid: 

"The segesnary peruiasien Ter the eonatructian ef the 
pregesed Line shall be secured Trom the loqal autoorities as 
required by law." 

Taere are sleo a number of cageo whieh areas te held 

that where the ordinanes doos not dlesles#e am ati@ept te e@exersize 
police powers and where as exercive)d and uocepted the same o@fie 
stitute a centract between the ouriiea, am estoppel arises te 
urge that the sane are invalid, 
tll., 607; Hosen v. Hoyal Indewnity Ge., 276 Ill. 179; Se, Pag. 
, of Portimd, #87 5. S&S. fhO; Jergey City v. iiudecr 
Man, H. KR. Co, 9O BR. J. L. 653; Jorsey cit Horth Jersey St. Ry. 
Ce., 61 Atl. Rep. G7; Potter v. Galume 
826; Cliy By. & 
Gt. Hep. 6586. 












Uo., 166 u. &. $37, 17 SUB e 


& further consideration is, hevever, we think cone 
Glusive om this point, The stututery eower of the City of Chiesags 
in these reensects is based on the express grant of control over 
ite streete, se eet forth in the Cities and Villages met, smd this 
yever, it sees, has been three times granted by the lecislature 
subsequent to the enacteent by it of the public @Lilities legiala- 
tien. Yee fessien Lawa 1921, articie 5, page 214, litem 8¢, “here 
the City was piven power te require ralliwey cansaniesa to fence their 
respective railroads. This Was appreved June 30, 1°. Presinsely 


_the same grant fa made under the act approved June 30, 1028, (see 
Laws of Illineia, 54th General Assembly, 1925, page 229) and under 
the act of Kareh 24, 1927, (eee Laws of lilincis, 55th General 


Assembly, 1927, page 293). it would therefore seem that three 


legislatures, since the enactuent of the Public Utilities aet, 
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have epeaificaily granted to the City of Chalcago the vewer ta paee 
ordinwncea sugh ag that upon which plaintiff euee, The deciatlons 
gited and relied upon by defendant «a holding elmilar erdinanere 
invalid are based upen the theory that the Sublia Utilities act, 
ae the later law, repealed the preceding #tatute, but an ercnuinatio 
oY these seesion laws diecloses that the grant te the City ef tain 
povrer is later than the enactment of the Utilities acta. This 
point was apparently mot called to the attention of the eourt in 
these eases. 

Defendant further ecnatends, however, that answaing 
the validity ef the ardinaness in question, there is ne Liability 
upon the record om account of the abeence of sree that defendant 
wae ever notified by the municipal suthorities te conatract fences, 
Lt te urged that sueh notice ie a condition precedent te linbility, 
urvan vy. Chic: Se ii fe oSe, RAY Lik. 142, end Liwal 
¥. Ghieage & Byte 4. 3. Uo, 299 Lll. 214, are cited. Thies conten- 


tien disregards, “e think, the ¢decument whieh apesarea in evidence 
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Qe plaintiff's Exhibit Ne. 7, aid whieh is d4eseribed an “Accertanee 
of Speed Ordinance by Chicago & North Yeatern Aailway Coapany Fikad 
Maren 22, 199°,"° The writing is dated April 5, 1000, end provides: 


*"Permitsion te hereby granted te theChion & A. Yeat fy.ve. 
te ereeed tc construct, wuintain and onorate, Penesa, gates 
and other safety epoliances, an’ to eperate said railwey as 
per wanner and ferm prowided Yor im a: ordinance eniitied tan 
Ordinanse te Regulate Speed of Rallreads, paused “aren 26,19¢0.' 

Provided that ese: aud every provwigien and requiracent of 
Said ordinanee, as alao the conditions of the General Opecifi« 
oations relating te same, dated April 3, 1490, aud aceowpguny ing 
this permit eHall be fully and sathefsetorily esmplied «ith by 
maid Chie. 2 8, Fest Ry, Co. 

And tor Tallure te comply therewith, er for other reavene, 
aatiafsactory t¢ the Rayer and the Commissioner of Puabile Yor.s, 
thie perait may be reyoked uni im such case the said Giie, & Ne 
Weat. Hy. Go. Bhall be required and hereby agreed to eonform 
te see, 1430 of the Runicipal Cede,* 


it in signed by ¥. BU, Purdy, Comiiesioner of Pablie 


Werke, appraved by DeWitt ©. Cregier, Sayor, and aveepted by 
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Chiaago & North Yootern Haliway Company ly Marvin Nughiit, Freeidant,” 
When we raiiec: that the ourpuse of a netics ia that 

the rergon netisied say have knowledges of that whieh he is required 

te do, it ds 44fM gult to done@eive of proefr of « Aigher nature 

tran that which is presentod here, For thie reavon, apparantly, 

acesptanee ef the game erdinangen seeus te have been assumed to 


be entirely eulfiotent in feiti 






Til. 466, and in & 
The contention has no merit. A defeniant who has entered a general 
epoe@aranee Gould ae Pesaronebly contend that he had svrighaiens 
funmonAad to agpear in court, 

Delandant urges tat the oaurt taxe judieial notioe 
that the Rollway compony had sonaiderable mileage ia other legaile 
tiea of the Clty of Chieage te whieh the pareit might be apolicatie 
and says that there Le nething in the permit te indieste that «i1 
ef the Raliread esmpany's tragke were to be fenced in order te 
aliew a uigher speed on a portion ef It. Tha language ef the 
permission wileh wae accepted by defendant, hovever, was general, 
and ir thera wae seme part of the defendant‘'a sigut of way whiek 
was thereafter axeceuted tasrelrom, the duty would eeem te be 
upon the defendant to make proof of that Fact. Indeed, a8 plein- 
tif? points out, im the Saeskealiunee sage, the Guprene aourt held 
that defendant wae operating under the ordinsanee, although the 
place vhere the secident Happened wme not 2 part of the City of 
Chiesgo at the time the erdinanee wae waseed, and the carrospond. 
emce between the ourties could pet have referred to the particular 
glace where the secident cecurred heeausé it wes not taken inte 
the Vity of Chieage until long ofterwarés, iUgither in the Ueiting 


@ase net in the Livek case tas Lhore any evidence of a notloe 


whieh epecified a particular plage where the defendant railread 
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12 
was required to fence. 

Hewever, the real question here in the alleged duty 
oY defendant with reference to the wall rather than the Tenee. 
The syeeifications provided that whenever any railroad company 
raised ite tracks to a sufficient height to pernit the construce 
tien of subwaye under the etreet cressinga, then the censtruction 
of subways should be held to be im Ailew of fenese of any kind 
along the line ef the traeka se reiged, and section 6 of the track 
elevation ordinance provided thai when retaining walle vere net 
used the right of way ef the ralirosd company should be fenced 
"in eeomplicanee with the present ordinames of the City relating te 
fencing of railway tracks." As the undiscsuted evidence snoewea that 
retaining walls were used and the tracks were raised a euffieci ent 
height to permit the conetruction of subways, it would seams that 
the guestien of netice wider the fencing ordinances becomes fine 
material. 

, Defendant next contends that there was no liskility 
because the declaration (duee net allege any defeet in or fallure 
to eonetruet the wali originally. It is said that the averuent of 
the declaration is only that the wall wae permitted te become dee 
fective ond broken down after 1% wan geustructed, the erectian of 
the fenecea and the retaining «ollie and the elevation of the tracke 
were for a similar purpese, nawely, to srevent tresoussing on dee 
fendant’s right of way and te pretect tne public Trem tne dangers 
ineifdent therete. This purpose equld be aceomplisned by any one 
ef these three metheds, ag a barrier was thereby errestid tending 
te prevent such trespassing. The ordinances munt be construed to- 
gether im order te ascertain the inten tien af the partias., The 
elevation ordinance specifically referred to the feneing ordinancer 


whieh must be eonstrued as a part thereof, Evang v. Jil. Surety Co. 


298 111, 106, Under the cireumstasess ay dissloned the duty te 
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fence as preseribed wae a continuing duty because of lta vory nature. 
The duty to maintain the wall wae alno «a comtlnuing duty and ror 
the sawe reagon. The same observation te true as te the duty te 
maintain «a subway after 1% le conatructed., As pieintifY pointe 
out in the <ifferet gases wales have sometrucd tre rencing ordie 
navices,an examination die¢logea that im net one did it appear that 
there was any defect in the several fencea op the sane were cone 
structed, and the defendants were held Liable, tet upen the theery 
that they asd failed in the duty to genstrauct but vataer in the 
duty te maintain. To give te the elevation ordinanes the gonatruge 
tien for whion defendant contends would be sevel indeed and would 
prevent the realigution of what must have been the clear intention 
ef ali the parties, The whele ef thea elevation erdinapees when 
read ¢iecloses that the City 6f Calesayo wae dealing with an ower 
operating a reilresd and net with « sontracter whens only duty 
would end when the imprevement wae conetracted snd turned ever 
te the owner. Indeed, the defendant in ite brief in the diseussten 
ef another point seene to reecguiae thie situation, where it asya: 
“Gnile the erdinanee deca net expressly cover the quaretion 
oY wmalntenance ex the siructure required to be esteblisned, we 
think @aintenance treresf is implied afd that the eo te 
maintain is just ae one d ereated ae the obligation te cone 
etruct.” 

It i next contended thet since the rights of way of 
the several railroads, although adjasest, sre owned and operated 
severally, the obligation te construct ant maintain the wall is 
aise several rather than Joint, Lt ia true that the ordinance 
reeegnizes the several ownership of the rigits of way ef the 
respective railresd eempunies and reeognices the fuot that a 
several operation of the same by the different companies was eon- 
templated and Intended by the parties, but it just am clearly in 
ite different provisions reeognizesn the physi¢al situatien of 


these adjacent lines whisk it describes, and that it esa euch 
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tiat join’ somatruction wae, Troms ui engineering etandeoint, the 
onhy preeticable solution ef the prebien prewented. Delendsnta 
consented te such Joint construction, od beonare (ae ve have 
already pointed eat) defendant seeme te admit maintenenee in the 
future wac npeacesearily imslied by voluntarily acsepting the erdi- 
nance and taking part im the conetrvction, we think i¢ suet be 
held beth resde adopted the esat retaining wall of the embankment 
ae their own, From tae fact of w Joint sonstrugtion ender a eon« 
tract voluntarily entered into, wnies in all ita srovisions leoked 
te the future maintenance and operation of the several reilreade 
ever these Ggifferent tracks as jointiy censtrueted, so Joint sblign- 
tion to maintain the ame se cenatructed must be implied. This 
view, we think, ie supperted by the opinions of the siyhest eourt 


ef the state rendered in gages whare similar questions were ine 


Re KR 





& St. dee Hy. Go., @8&) 211. 100; Curren vy. 0. & 8. 2, 8. A, Ce,, 
SOO P11. 120; Livak vs Ge BJs Ae By Coe, B99 LLL. 228; 
vw. Ge. & We Te Re Re Ces, S23 (1. 14d, 





& Wumber of further contentions ef defentant will met 
require extended diceussion, 

it is urged that the damages are gaoeasive., The injury 
ef plaintiff mude necessary the amputation ef hire Leg skeve the 
knee, For « lese serious injury we heve sustuined a verdict af 


$38,000 im 309 ey Be . JER CO whleay # S98. POT» RG 50072, net 





reported. ihe Ripreme court sustained a verdict of $25,000 for # 
Lees osricus injury in the Kaekeliunas gase, Vor a lease werious 

injury the Federal gourt sustained a verdict for damager ancounting 
te $30,000 in 
907. Similar oases sight be sited frou many jurisdictions, 


wie 9 26 Fed. Mid Ser. 





It is urged that the eourt erred in denying defendant's 


Fequesied inatrustion Xo, 12, which told the jury that the provisions 
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of the atatute ei the otate of Jllineie purperting to require every 
publie utility te Suruiak, previd«e and maintain such inetrumentalie 
tise, eyudinmment and facilities aoe should promete the aafety, health, 
comfert and convenience of ita patrons, expleyeesm and the public, 
erected ne obligation or duty on the part of the defendant eempany 
with refersnes to the Betaining wall en the cnet wide of the ele- 
vation ewhankwent at the place ewiplainad of, ond that the Jury 
ehowuld net ind the defendant Nallwsy eompany guilty en seecunt 
thereo!, The etatute referred to in the inustrustion i# the one 
relied om in the third count of the deelaration. Coneceding that 
statute was net applicable, wae should not reverse for the reasan 
Guggeated, beacause there te ona good count which 114 sustain the 
Seatt | Jari in wrenderi? vo., 2495 Lil, 452; Kennedy 
Ms Aetna Lite Ine, e., 242 111. 403; Se 
255 thi. B40, 


verdict, 









Complaint ia alec made of the third given inetraction, 
by whieh the court told the Jury Ghat im awarding damages they 
might consider plaintiff's lease of time and inability to werk and 
transact businese, if aiy, om account of such injuries; and each 
Future Less ef time and inability to werk and transaet business 
after he reaches the age of twenty-one, Hi¢hariscn v, Nelsen, 272 
Til. 264, is cited, amd the objeetion seese te te that the instrue- 
tion would porsit the recevery fer loes ef earnings whieh weulkd 
iegelly beleng to the Tather and aet te the plaintiff, Lt hoa heen 
held in eases vhore the father is guardian 24 Litem thet this obe 
jeetion oanset erewail. in view of the fuet that the evidences 
ehews that plaintiff at the time he wae injures wae only nine 
yeare ef age and at the time of the trial emly twelve years of age, 
and in view of the further fact that under the laws ef thie state 


it was his duty to attend sehoel during all that time, we think the 


ancient mexim, "Be minimis non gurat lex" ia applicatie. 
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Complaint ie meade tiat other iuatrugtions resuseted 
by defendant were refused, but we think that these involved 
questions which we have haretefore diagvenmd and decided sontrary 
to defendant's sontentione. 

Tt iw ebjeeted that the fencing ordinances so-called 
ware reetivea in evidence over defendant'e ebjection, but, as 
already stated, these were practigaliy ineorporated Inte the aleve 
tion erdisence by reforance, and 11 would Keve been error te exeluade 
them. RBwang ve Ti. Surety Goo, 2S ili, 106. 

Objection is made that evidence wae received tending te 
show that ehildren were saccuetomed te go upon the eahenkwent, bat 
the objection made wae only general. 1. 0, Ke t. Ug, ve. Sade, 206 
fli. 633; €. BR. 2. & 8. Ry, Go. ve Rathneny, 226 113. 235, were« 
ever, thic evidence wan admissible te shew nelice to defendant. 

Bs She Jee Hye CO, Ve Zink, 229 ILL. 148. 

4% ie slao urged that plaintirr was a trespasser and 
that the alleged aegliyence wan not the proximate caaee ef hie ine 
fury. Eoth these queetions have been ¢enclusively settled by the 
eases which we have o.ted cansidering the fencing ordinances, 
Apparently. upon the theery that the Asgligenmee of the Pennsylvania 


lines with ret¢reneces te the wall could mot be the proximate cause 
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- gf the injury, unter the holding in Gurren v. Ch! s be bos 
Ry. Gos, 39) Iik., Lil, om instruction te find for theses jefendants 
waa given by the trial court. The ruling as te these defeniante ia 


met before um. The views of the eriter on that cueetion wili be 
found in wt Fer wh LCase Di Yeast * in ot § is é 9 % & 3 LLL. App. wy Y 


There belmg ne revergible error in the reeord the 
gudement te affirmed, 
AVPIRRAD, 


 BeBurely, ©. J., md O'Conner, J., eonour. 
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UR, JUSTICN MATCHETT DELIVERED THE OPIRIGH OF THe CouURT, 


. Plaintiff treught an action on the gase under the 
¥ederal Easloyers' Liability aet, and upen trial by Jury ebtained 
@ Verdict for the eum of $26,000, fron whien he rewitted 312,000, 
and thereupen the court, overruling metione for a new trial ond 
in arrest, entered judgment in his faver for 314,000, whieh de} 
Tendant seeke to reverse by this appeal, 

The declaration waa in three counte, The first ale 
Leged that defendant negligently managed and operated ite engine 
eo that it struck againat a certain coal chute, forcing plaintitr 
to jump off the engine, whereby he was injured, The secend averred 
that defendant failed te keep ites seal chute ond dumps in geed 
repair and safe condition ond the yarde and tracks lignted se that 
the employees of the defendant eould see how to get about and hew te 
do their work eafely, and that by reavon thereor the defendant's 
engine collided with the spout of defendani'a coal bin, forcing 
plaintif? to Jump from the engine, vhereby be raceived the injury. 
The third averred tusat the defendant failed tq keep the coal chute 
in @ reasonably safe condition and repair and te keep the yards 
and tracks lighted sufficiently; that through these ond the negli«- 
gent operation ef the engine plaintiff was injured. 

it ie contended tist the court erred in denying a 
motion of defendant for an instructed verdict at the glese of all 
the evidence, in refusing te give instrustions requested by the 


defendant and in improperly inetrueting the jury, in refusing to 
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admit evidence aid in denying defendant's metion for a new trial. 

There ie little conflict in the evidence oe te material 
faete, Plaintiff was an experienced railroad man about years of 
age and Was exployed by defendant, & commen carrier engaged in inte » 
state and intrastate sommeree. On the day of the accident, Bay 9, 
1927, plaintiff tegan work at 4 o'clock p. a., switching eara for 
the By-Preducts Uoke Corporation, Between 4 and 3:40 o'alook p. m. 
109 care were switened. Of thees enre 106 vere assigned te intrae | 
state commeree and 4 te interstate oumerse, In moving the cars 
22 dietinet movewents were made. The last movesent af any car 
prier to the time of the ascident, the parties atipulate, wae 
intrastate. The yardmaster directed the crew to make that intrae- 
state movement and then go to luneh. 

The switeh yarda in whieh elaintirr worked were Located 
at 112th street and Terrenes avenue. These yards consisted ef twe 
lead tracka extending in a general eaeterly and westerly direstion. 
they ran from Terrence avetue outaide tha yards, serews the streeta 
and along the nerth end of the awiteh yardea which were engloeed by 
& fence. Within the yarée many awiteh tracks led off from there 
two main tracke. Bast of the streeta #ix awiteh tracke Led off 
from the twe main tracks, The farthest cast tracks within the 
enclosure ran in « southerly direetion frou the two main tracks 
and passed close to & large coal bin to whieh were attached three 
iron speute, These spouts, when culied down, extended over the 
tracks and were used in transferring coal from the bin te the 
engine. When the spouts were up in their regular vlage they steod 
at am angle, nearly perpendicular against the side of the cealk din, 
A few feet from the coal bin were two yard lights with reflestore. 
Theee were ured te light up the cos) chutes atid that part of the 
yard in which they were situated. 

fhe soal chute was 36 feet Bigh, 22 feet long, 16 feet 
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wide, ‘The spoute faced weet ond gach spout was 4% feet long, 3 feat 
wide and had sides tapering fram 18 inshes at the place where they 
were factened to the coal bin to 8 inches vhere the coal pansed 
inte the engine. The spoute were operated on a cable which ran 
from the western end of each spout over a shive. A counterweight 
on the ¢able ran up and down the eide of the enute, The botteme 
of the moutea were fastened to the geal ehute shout 135 feet abave 
the ground. Then elevated these spoute were at am angie of about 
45 degrees and were opcratad by a Per Rot atounding on tne tank of 
the engine and pulling fowmn 4« hook or red placed at tee end of the 
spout, and the eeal was thue moved by foree of gravity inte the 
eoal tox. Went of the egal bin was w switciman's shanty where the 
erews at work oftentimes ate their meala, 

Om this particular alterneon there waa jutermittent 
wind and rain which, however, did not eteop the work, The yarde 
master directed that the erew proceed to lunch after completing 
an intrastate movewent. Then the angine , after eompleating the 
intrastate movement, baeked north te the main lead track and moved 
ep that track until it came to the ewiteh track leading wast the 
eoal bin, Plaintiff tarew the awiten and thex got on the engine, 
ae he testified, to get hia cocat, end the engine moved south at a 
epeed of tee or three miles an hour. Flaintii? eteed in the gangway 
between the cab and the tender of the engine. The engine ran inte 
the scuthermacst spout, which was down. There was a erash, the 
whistle and the eab were wrenched off the engine, the firewen ana 
plainti?r jumped frem the gangway te the ground, and in lighting 
pileintiff received the injury for which he sues sad wodeh medi eal 
witnesses describe as a fractured semi-lunar eartilege. | 

Plaintiff earned an average of $200 a month. The 
evidence tends to chor that the injury is permanent atid is of such 
@ nature as to meke it impoasibie for him to perform his usual 
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services and duties, such aa he had hitherte given the railroad 
eompanies he served. 
; Only one switeh engine wae working in the yards on 
the might of the aecident, and when the heastler loaded this switeh 
engine with coal about feur o'clock p. w., he used the southern 
spout of the coal chute, which was then working properly; there- 
after the engine woved under it ene when the mgine etarted with 
the night's werk, 

. It is contended ky the defendsent that the instruction 
te return « verdict in its favor should have been given because the 
evidence shows that the vieiatien of a rule of the defendant by 
plaintiff was the proximate cause of hie injury. ‘The supresed rule 
wae that an empleyee diregting the movements of an engine when care 
were not attached thereto from one part of the switen yard te 
another should ride upon the leading footboard of the engine, Ke 
yule ef this kind was proved, but several witnesses Ter defendant 
testified thet auch wae proper raliread practice. This wae denied 
by the plaintis’, and there is proof in tke record tending to shew 
that such alleged rule did not uniformiy ebtain. Detondant has 
cited numercus authorities te this preposition, including Virginia 
Ry. Co, v. Linkoug, 230 Fed. 88; Pheasant 
Raiirondg, 285 Fed. 344; 





of Appeals handed down Kareh 11, 1929. 


the cases cited announce the andoubted rule that « 
Plaintiff may not recover where his negligense is the sele and 
only cause of his injury. We do not regard these decisions as oppli- 
cable to the facts in thie ease. Here, the existence of the slleged 
Tule ie denied, making an issue for the jury; and it cannot be salad 
(gemeeding negligence om plaintiff's part) that such negligence was 
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the sole and only cause of the injury. The jury wlght properly 
have found that either tae fallure to furnish light er the def'ac- 
tive condition of the apout was the proximate eause of plaintiffs 
injury. At the most 1t cowld only be sald that plaintiff? was 
guiity of contributory negligence, whieh Ls not a defense te an 
action umier this atatute. Dayle vw. Dowling, 294 fed. 6%. 
Defendant mext contends that there was ne evidence 


of negligence on itu part, wud cites © RY, 





Seegan, 271 0. & 472, it is suggesied that defendant wae net 
negligent ineofar ae the spout was concerned bechuse 11 was put owt 
of plase by a windetorm. ‘he evidence docs net setablish this auy- 
posed fact; it is only surcised and ia the awue kind of evidence 
which the Suprene sourt in the Cocggn case held would net justify 
Yeoovery by a plulntiff, There ie ne adequate explansilon ag te 
the reason why the spout was out of pi BGG LOX as to the Yailure te 
have the yard ilghted, and the duty to expinin was on the defend 
19, 286 Wed. 661; Davie +, Derbing, 


» Bure. 








Supra: 
It is suggested that plaintiff aseuwed the risk ef 
his injury. Toledo, 8t. L. & W. R, Co. v, Abion, 48 8. Ot. 15; 
| Be kin & We He Co. ve toske, 48 GS. Ci, 202, are Gited, These cases 
are easily distinguishable. Am sipleyee doer not aneume dangers 
which are extraordinary, unknown and unasusli. At any rate, under 
the facte wiich here appear the question was Yor the fury. 
it in further contended that plaintiff was not ene 
gaged in interetate commerce at the time he was injured and that 
the Federal Waployera' Liability act is therefore not apolicable. 
mig, 233 U. 5. 476; Southern Ry. Co. y. 
Rurphy, 70 5. 8. Rep. $72, are cited. these cases are applicable 





where the movement being made is either intrastate or intersicte. 


fiere the last movement of the eigine, whieh was intrastate, had 
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been ended, During the afternegn movenents beth in intrastate and 
interetate scomicroe Had been made, in whieh plaintilr and these 
working with him had eesiet«ed, Tae purpose oF the novenant at the 
particular tine at which he wea injured wae te take the erew ta the 
shanty where they were to @¢4% thelr supper, and thia purpose was 
incidental ani neeeasary te intrastate a8 well) as interstate 
oommeree., The facts sre uncontradicted, We think, ee a matter of 
law the movement must be regarded aa interstate. 3. & O. Ret. Co. 
vy, East, 29¢ Ved. 419; Egatover vy. Wabush Ay, Ge., 6 3, W. (ama) 
847, The Supreme court has refused to lay dewn any general rule 
further than thet stated in ; 





U. 3. 856, om to when a particular movement ia or is not in inter« 
state commerce, and aca cage aust be decided upon ite own particue 
lar facta. 

It is urged thet the amount of the Judgueemt La ex~ 
eceaive, bit in view of the permanent nature of olaintiff's ine 
jury an¢ the aecunt of the rawittitur required, discussion of 
thie point is unnesceaeary. 

@e Tind ne errer in the reaord, and the Judsment will 
therefors be affiruad, 

AV#? IRMED, 


ieSurely, P. J., and G'Connor, J., concur, 
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MR. JUSTICR KATCHETT DELIVERND THE OPIAION GY FHE COURT, 


Thie appeal ie by the defendant frem « judgment in 
the sum ef 31,000 entered upon the verdict of a jury in ws action 
on the case for sersonnl injuries, 

She dgolaration waa in three eounta. The first esunt 
alleged that on August 3, 1926, plaintiff wae riding o biloyele 
westerly on Archer avenue when defendant, threugh ita negligence, 
dreve one of ite trucks against tae picyele, injuring plsintirfr. 
She eecond sount charged that the defendant *knoeinuyly ani wantonly 
ran ite truck against the plaintiff's bicycle,” aid the third 
ecunt charged that the truck was driven at on unreasonable speed 
throug @ ¢igsely bullteup residential district. 

| The errors aveigned mid argued are that the Judgaent 
in againet the manifeat welxst of the evidense; that the court 
erred in denying defendant's motion fer a dirseted verdict in 
defendant's faver, and in admitting certain evidence over objec- 
tiene, 

The evidence as hereivafter Fecited sugwa that there 
Was no evidence tending t9 sustain the #lisul and wemten ceunt. 

It is argued that the court erred in admitting in 
evidence certain Aeray plates aid that ne proper foundation was 
laid Yor the teetimeny; but we are not impressed with tila goentene 
tion, It is alse argued that the court erred in refuaing to ine 


f stract the Jary at the close of a1] the evidence to rind for the 
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defendant, but we think that under the rule laid down in MgGrevor 
Xe Reid. Burdogk & fo., 178 Tl. 464, continually and consletentiy 
Tellowed ainece by cur Supreme court, woe gannet so held, 

The controlling Gueation in the ouse therefore ia 
whether the verdict and the Judgment are against the manifest 
weight of the evidence. indtie the duty ef this court to exanine 
and weigh the evidenee and to reveren where the Judgment le againet 
the manifeat weignt of it, hae been deelded in many cases ehich 
have gonsietentlhy fellowed Done} so: 


235 Ill. 625, 





St. boule Ey. 2o6, 


The evidence tends to shew that plaintiir at the time 
of the accident, which eeourred en the morning of Auguet 3, i928, 
was fourteen yeure of age ad was riding a bieycle in « seuth- 
weaterly direction on Archer avenug in Chicago. He procesded on 
the north side of the street sbeut 3 or 4 feet north of the weete 
bound etreet car tracka, At the point of atout a hundred feet west 
of the intersection of Archer avenus ond Lime etreet, uo truek owned 
by defezdant ana driven by one of ite servants evertook and passed 
him. The truek wae a 6,000 peund fackard, 18 feet long with four 
wheels, and wae expty. 

the dyiver snye he eiguelled his aypreach, but this 
ie denied by the plaintiff, Plaintiff eaye, hovever, that he heard 
the noise of the truck as it approacies and moved over nearer to 
the curb. He wae then, he says, about five feat fron the ear track 
when the frost part of defendant's track passed Him. ‘the distance 
betwem tue north street car rail und the nerth curb of the street 
is 16 feet. tse driver ef the truck saw pleintiif and testifies 
that just before the ageident plaintiff anpesaret to lese eentroel 
er his bieycle aad tilte#? teward the trusk. Zhe driver did not 
See whether plaintiff actually fell ageinat the truck ox struck the 


pavement. Plaintiff ways that the truck got Just about even with 
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hia when it started to turn in front of him (that rwould be te the 
right); that the frent end of the truck paseed him wher ke wae 
about five Teet from the car track; that the truck was net on the 
street ear tracks. Plaintiff eays that the ‘truek wae golng 25 te 
30 miles an hour; that be so Judged frem the way the bike flew 
when it wae bit and from the noise it wade; that he eas traveling 
on his bleycle at « rate of about 8 miles an hour, 

PlaintLiY further testifies that a boy friend ef his, 
one Kay Charbonneau, who was alec riding a bleycle, saccomponied 
him, but that Ray rede on ahead and was “aray up ahead of me. * 

Ray testifies that Just befere visintils wae strack 
he, the witmess, hud crossed over to the south side of the street; 
that the truck was going at 20 or 25 miles an hour, and that as 
it swung to the l«ft te pasa plaintirr it upeeded up mere; thet as 
the truck wae passing plaintiff! the rear end of the truck hit the 
bieyele; that Lt Looked like the truck skidded over to one alde. 
He alsa saya that the wheel ef the truck struck « hole which was 
two inches deep and about thirty inches leng and parallel te the 
car tracks. On eress-exanination He admitted, kevever, that he 
was about a hundred feet from plaintiff? or the opposite side of 
the street, standing and walting taere fer him te come up; that 
the truck gradually ehut off hie view of plaintiff ao that aa a 
matter of fect he couldm't see Just exactly ier the asoident 
happeried, His evidence is so eontradigtory and improbable that 
it hae little weight, 

Tne driver of the truck testifies positively that 
the trusk was right in the tracks; iat it did net rum into any 
hole; that it 414 not skid; that he did not sewing te the right. 

Br. Chivera for the deYendant teatified that he 


wiesited plaintiff on Amgust 4th at the heesital and thst at that 





exu¥ eG sd bigow de} wht te. faee? ad orem HP Dednege: $4 meee weal 
gee ok sodw ghd focaag dose adh Yo hoe guot't wd sods. 1 (eoigats 
eh) ao dow sex tomo ay bend eed cee oes pet: deed ev kt dwode 
9%? 8S grihen wav ous ei? ines “@yen Saeliast .aweew tae teatte 
wal: owid edt yaw ose vewet feeabat, oo wal Oaee Pete cep aed hen OF 
gaiferwt? maw sal gate sebum IF ovtwn ans aoet-pety a Boban Ph eae 
‘(sea oa eo lie & Suede too nent a de akeye td wha me 

eid “to bine Set yed # feck? ae Yiidacd eesacwt Ti eteteth polos 
hadswwewense ,@leyoid » yaihiu eofa eaw ose, sagteedtna Yas mob 
",e¢ to beetle gu yewn® age bie heesa wo phere yee suede dst psabst 


Soutes oew ‘Clatalete evo'ted ¢aut daid aeteifens vat 


rdeeeia ado id obtu ciwoe ade ay cove heawote best weenie edt . ad 


te jet ton eee te cele 8h wo Oh ge gulcy emw downed eat tacld 
as fane poten ae hebeaga Sh Titsatade emad es d'ta £ ede os ‘gemewer abi 
‘age Ghd dewrwt o8s bo hae tase eae ‘Ti beaitals galawag gaw eared malt 
ile eno of Seve Fodbidea Meow esis pAb Reddel ws dndd poefoyedd 
ger seicw efowd a tweed tours Sf Ve Ipecte off tasty ayaa onde ot 
eas of Lelfatwoq hee grad wecgoal etait toeda baa qeeghodaciomh awe 
of fadd ,daverrad ,hetiiahe #8 eiias lone-geets «Oo vedae td tao 

2G abis atiseqge ead of Vibsulele wvit seat Hevenud a dwodsa aw 


- ¢aed te setts ad old 48% ated? aoletew baa galbdars ,feotls walt 


a no foes an P¥iewdoks i wabv ald Vig soda ylieuheds deuad wat 


fimolous odo wok Gainward @aek acd ge abines od 490% Ro tedram 


dan? ofiod@taeh bas Ytatedbeaiasa oa al woagbhive ali . sheneqqed 


taighew wLeeak omaiont 

Save ylovidigad walt hiacd Maat weet to: MEVE AD ea? edi aera , 
vie oak avn dio ba SE Jas avons wig ‘ab day la ware Mawes eae 
,ttgic aed ot solwa don bh ed tase pbkde fom A161 o2 Yast (hou 
oa vad? hei iverd seahaelal etd cot EtewlN “Whe jor oo Lo 
text de Yet? haw Sarbowed ocd Je Ath Food: so Veteatetee tenedy 








4 


time plaintlir teld him that he was riding the bieycle adeve te 
the curb; that a boy called to him and plaintiff turned hie head 
and ran inte the trugk that was gaselng, 

Thosias Kerner, an employee of the defendant company, 
who was 4riving a Ferd coupe in the epposite direction on this 
street at the time of the sccidemt, took plaintiff toe the heapital. 
He says he asked him her the accident happened and that plaintiff 
teld him he was on his bicyele and that he wae riding southeast; 
that some bey on the sidewhlk exlled him and thet in hecking around 
he swerved bis maghine into the side of the truck. 

Raywond Thompson, « driver ef = truck fer the Chicage 
tribune, wae going east on Archer avenue te Halsted street at this 
time. He saw defendant's truek going west on Archer ayenue and « 
boy riding alongeide of the truck on a bicyole. He snys, "the 
street was rather bad there aud the bey sort of fell towarde the 
truck, and Il passed the Crane to, truck te Lime atreet, where I 
stepoed;* that ne was about a half blesk away when he saw the boy 
Tail; that it seemed as though he sort of thited towards the truck, 
Saeted asp if he had hit a slope and slanted in towards the truck, 
then my vieien was eut off by the front end of the truck. I did 
net see him actually fail." He further testified that the Crane 
company truck was in the westbound car tracke aid wae going at a 
speed of about 15 miles an hour; that it continued going southwest 
in the car tracks until it stopped. He says: 

SAt the time of the colligion the Crane Co, driver did net 
turn te the right or left out of the cur tracks but stayed right 
in the car trucks and left the truck etand in the car tracks 
when he gob out te plek up tne bey. The truck did not skid or 
away et all but rewaimed in the ear tracks, I wae coming up in 
the east bound car track and sav the Orane Co, truck ali the 
time.* 

He further teatifies that there were mo teles on either side of the 


Fatle of the street car tracks; that the street waa what you would 


Gail warped; that between the curb and the raile the pavement was 


agehalt and eobbleetones between the ruile; that along the side of 
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the rails there were places where the asphalt pavement has been 
wern out and ohipsed of fy that they were net naturally holes, that 
it woe more like a hill. 

Tre Yaote with reference te the sudden turning of the 
truck as related by the plaintiff sees ieprobable, if not physi- 
ealiy imreseible, is view of tae actual eitustion as rélated by all 
the witnesses, wo witnesses testified that plaintiff's stery 
which he told te them ae to the wanner of the accident waz goutrary 
te that #hick he new narrates, Two ether cecurence witnesses deny 
the aceuraey of hie teetimeny as ic the manner in which he was ine 
jJured. He is corroborated as to seme facta only by nie bey friend, 
wheee feetimony ie sc contradietory wid improbable ae to be of 
Little, if any, welght. 

Ye must therefere hold that the verdict and the judge 
ment are manifeathy againet the velght of the evidence, Under 
these circumstances the trial court should have granted a new trial, 
and for ite errer in thie regarc the Judgment is reversed and the 
eause remanded, . | 


REVERSED AND RAMANDED, 


MeSuraly, F. 7., and O'Gennor, J., coneur. 
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MA, #USTICE MATCHSTT DELIVERED THY pP Ip ion GF THE COURT. 


Thia i¢ an appeal by the defendant from «a judgment 
entered in favor of the plaintiff upon a motion by defendant in 
the nature of a writ of error geran nobis filed under section 36 
of the Practice act. . 

The orivinal euit wae in tert ver personal injuries 
alleged to have been sustained by olaintiff on June #0, 1928, by 
Yeagon of plaintiff falling through a coal hele in « sidewalk, 

The City ef Cuieage and others were suaconed as defeniantes, wid a 
aeclaration wae Tlied, to whieh the United Cigar Steres Conpuny of 
Amerien interposed a general demurrer. thereafter an order was 
entered by the court on Geteber 6, 1924, overruling this deourrer 
and ordering defendant to plead witain eix days, Gm Getober Bc, 
1928, a further order was mitered ‘iating that defeniant had 
failed te comply with the rule to plead and defaulting defendant 
fer that cause, 

. the wetion whieh 114 is here avught to review wae 

filed thereafter on Sovember 17, 192), amd prayed that the order 
of 4efault be eet avide. Assuming, ue the defendant eorntends, that 
the reeerd would justify and compel the aliovanee of the metion, 
we are of the opinion that this eourt La witneut juriedtietion fer 
the reason that no fins) Judgnent wae entered in the eriginai suit. 


A® Was seid in Chapmar » 292 Thi. 179: 
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“At common law the writ of error sere. Aebis could be gund 
out of the same court when & Judgment of Low wae remlern) te re- 
verse the judgment, and before the same jude who rendered Vhs | 

» Tor an error of fact that might be brought to the 

ovledge of the eaurt that would be wulfieient, of itaelf, te 

defeat the judgment. Such an error of fact which may be aa- 
signed uncer such writ, or by motion under Section 8 ef our 
Practice act, wiich im controlled by similer rules, must be 
seme Fact unknown te the cgaurt at the time judpwent was ren- 
dered, ag well as one which would have pregluded the rendi- 
tier of the judgment. * 

Ve are avare ef no game which would Juatify the aliew- 
anes of a moticn ander section 99 hefere a Sins) judument has been 
rendered in the cause, The entry of the default wae net 2 fine, 
Judgment, and ne appeal therefrom would lie. Hese v, People, 34 
Z1i. 347. The trial eourt eould set the order of 4efault aside, 
and there may be oe final fudiguent againet anpeliant in the ense. 
if we had juriadiction we would direct the trial seurt to set 
aside the order of default, Ye seeume that it will da so, 

As the sappenmi ie premature it must ba 41 ami need, 


APPEAL DI SMI GSED, 


aoSurely, P. J., amd O'Connor, J., concur. 
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CATHERFRE KINZ, 
Defendant 4 
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BR, IUGIICR MAVCHATLT DELIVERED VER GEINIOR OF THE COURT. 


Thie is an avgeml by defendant, who on July 14, 19146, 
wae diverced from ia wife, Gatherine Hing, The appeal is from 
as order which denied the prayer ef his petition that the slineny 
ae settled in her faver by the deeree sheuld be further reduced. 

It would appear from the atatesenta ef the parties 
that the bili as originally filed wae vor sevarate siaintenance ond 
that a deorce was entered: that later the bill waa amended amd a 
deares of diverse granted aa prayed. Heitser the Separate mainte~ 
Banee nor diverce decree, horever, ie in the record, 

The petition of defaeniant averea that at the time of 
the entry of the deeree the petitioner wae earning 0600 a month; 
that he iu now selling good@ upen « commission bavis; that he is 
unable te obtain employment at a galery, sn¢ thet he hae ne property 
or Feaources out ef which to make the gayments; that bis earnings 
for Koveuber, 1993, were $108.36, for Becember, 1922, 919.20, and 
alike seount fer Januury, 19°. 

Bo anever was filed by the complainant wife, Catherine 
Hine. he teetified on the hearing. 

Petitioner saya that at the entry Gi the deeree his 
goose income was 9600 4 month; that hia present incawe for three 
monthe was chout an average of $100 a month; that he is working om 
& commission basis snd “not able te make what I used te;* that the 
entire condition of the textile business has ghanged; that he had ew 


atroke of apoplexy several yeare age and has met been “able te 
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hustie*® as fermerly. Ue is remarried and his present wife and 

her mother reside with him in a flat ef six or seven roome, for 
whieh he pave $175 a month rent. He says he has tried unsuccessfully 
to get the lesse cancelled; that he has wo other property than 

his income; that his present wife takes in sewing and does her own 
housework, 

it aleo appears from the evidence that nis former wife, 
Catherine king, has not remarried; that she is suffering from 
ehronie bladder trouble and requires the constant care of physicians; 
that she is 52 Years of age; that she pays $67.50 a menth for a flat 
with gas; that she has ne income except payments made by petitioner; 
that she has two married daughters who can searcely take care of 
thenselves, 

Tae alimony paid by defendant was 3300 a month and it 
was aftervards reduced te $175 a month. He does not state nre- 
eisely what further redustion should, in his opinion, new be made. 

The only question before this court is whether the 
ehencelier abused nis diseretion in refusing to enter an order 
reducing the alimony, The enly autserity so to do is under 
section 15 of the Diverce act, and all the presumptions are, of 
course, im favor of the decree, which, as already stated, is not 
before us. 

Petitioner made proof of nis income for only three 
months, This would hardly seem to be sufficient te show such a 
permanent change in his financial condition as would justify a 
further modification of the decree. His testimony ia in many 
Tespects vague and uncertais in view of the nature of the proeeecd- 
ings, lie does not state whether he owns real estate sor vhether 


any real or perssmal property is held in trust for hin, 
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it would seem that in fairness aod Justneres the relief 
whieh petitioner aske vould demand as Tali and completes dieclosure 
ae @ bankrupt asking to be discharged from his debte would be ree 
quired to wake. Petitioner i6 set presluded frem making a farther 
shoring. 

Va would mot be Justified in finding on thle reeerd 
that the Chaneelier abuaed his diseretion, ond fer that reason the 
order is affirmed, 


AFFIRMED, 


KeSurely, #. ¢., goncurs, 


G'Cenner, J., dicsente. 
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MR, JUSTICON BATCURTT DRLIVEREO THE OPIRION OF THR COURT. 


In this ease there is no diesute ucen any material 
question of fact. Gm August @S, 1926, plaintilt gued out a writ 
of repievin for an Aubarn sedan automobile. The writ waa served 
on defendant @iehna and the aute turned ever ta the plaintifrr. 
Defendant elaimed right 66 possession on account ¢f repairs made 
by Bhim upon the automobile te the value of $200. A man named Joe 
artin brought the vehicle to defendant's place ef business and 
requested that these repairs be made, and defendant im geod faith 
guypored that Martin had authority te order the repaire, 

the owner of the ear was Sam Cauniszare. Om Mareh G, 
1928, he executed and delivered to psleintiit «a chattel mertvage 
on the automobile te seoure an indebtedness represented by notes 
amounting te $615.14, Cannizare defaulted in paymente; the eleine 
tiff mortgagee descended posseasion but wae informed that the auto- 
wobile had been placed with the defendant for repairs ond was beigg 
held by his fer the repair bill. DBDerandant offered to surrender the 
ear if the bill was paid. 

PlaintL(f'sa agent, one Krause, wernt to devendant's 
place of business, shewed him a cheek for 6200 payable te defend- 
ant‘'s erder and signed by the plaiatiff eompany, afd sald he would 
pay the defendant $200 if he get the ear in good concitien., He 


saked te look at the car, and defeniant had 4t driven te the ourh 
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in front of his place of business, whereunen tie writ was served 
and the officer took poeseseion of the ear and drove It away. 


On Auguat #), L985, slaintiiy served a notices of sale 







under the mortcage, and thereupon paid the mortgage in full 
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to the plaintify, 

trial was by the court "witheut a jury. Findings of 
fact an propositiona of Law were oreeenited to the trial court, 
whe refuged to held that the plaintiff made a demand fer the autce 
bile prior te the beginning of the procecdings. The court held 
that there wae ne fraud or collusion beteoen the sertgag or and the 
pleainti:?; that the lien of the ohattel mortgage wae at the time 
oY the institution of these preeecdings superior to the lien of 
the defentant for work omd Labor perfermed and materiale furnished 
for the repair of the autenoblie; that the right to the porseoseion 
ef the property replevimd was in the plaintif! exeept that at the 
time Lt wae tazen from defendant it was rightfully held ty his for 
the payment of money owing to the defendant, whieh af the time ef 
trial omeunted te $2800; snd a judgment order wag entered in favor 
or slaintif?r, with the alternative that plaintiff pay te defen ‘ant 
$200 within ten days, in default ef woieh a writ of reterne habends 
desue. From that order plaintiff hae perfected this appeal. 

Upon the artierity of Bariieh vy. Guspsie, 313 iLl. 
467, and Sathen Stone Co, vy. Hlietsgn, 230 Tii. App. 393, 1% is 
urged that the lien of the previously reeardsd chattel mortgage 
was prior te the defendant's lien as an artigan for repaire on the 
automobile. These onses a¢ hold, and there te no dispute upon that 
preposition. However, on the trial it was made to appear that the 
lien of the mertgage Aad been satisfied. Well considered sutrori- 
ties held that in an action of replevin the court may inquire inthe 
the poesensory righta of the parties ufter the suit was begun down 


te the time judgment for possesion ia asked; and if such rights 
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have changed, such judgment should be entered as the Justice of 
the ease may require. Xhiteweli v. Welis, 41 Kees. 28; wurtin v. 
Bayley, 33 Kase. 3a). 


the delivery of the sutomobile te plaintif? by the 
officer dia net affeet the legal righte of the parties; plaintiff 
merely beeame ite custedian until the rights of the litigants 
should be determined, Bruner vy. Dybsali, 42 [1li. 34. 

The sourt hed power to enter judcguent in the alterna 
tive. See sec. 22, chap. 119, SeitheHurd's ‘ey, Stat. of I1h. 
L827. 

The judgment ise affirwed, 

| AFFTREED, 


aigGurely, P. Je, and O'Cogrryier, des HORGUT, 
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BR. JUGTICR MATCHETT DALIVERED THR OPIkICh GY THR COURT. 


Plaintis?® Pasehke sued defendant Sehneider in tort 
fer an alleged assault and battery. Defendant Filed pi¢aa of the 
general iesue and so special plea that plaintiil made an assault 
upon him and woul4d have beaten hin if ne had not defended himeelf; 
that any foree used by Him was necessary in his own defense. 

There was a trial by Jury and a verdict in faver ef 
the plaintiff with damages seseesed at g120G, and the court, over- 
ruling motions fer a new trial and in arrest, suitered jJucdsment fer 
that aucunt. } 

The appeal is brought by defendant and plsintiff has 
mot appeared in this court te support the judgment. Assignments 
of errors argued aré Rumercus. 

The sllegeé assault occurred on Octeber 36, 1926, 
about midnight, near 5730 Kk. Hermitage avesue, Ciloage. Plaintiff 
wae then i63 amg defendant 33 yenare of age. Plaintiff? eas a farner 
ané alee ovied a building at 8655 N. Kermitase avenue sid acted as 
janiter of the aame, He testified that after doing Kis work that 
evening, defendant Selmeider followed Kim and vhen he got ee far ae 
Schneider's building plaintiff turmed and said, “Let alone. I have 
Mothing te do with you;* thet Schneider eaid, "I an going to kill 
you." He anid that d4defendent hit him end tnen he, plaintiff, nit 
Sehnetder “with a littie bii ef a thing, two feet long and sn inch 
wide;* that he, plaintiff, did not exactly kneck defendant down 


when he hit him, but “I held him dewn and I don't hit any sore 








« SAAS ERT QO AOS ie aT oa LYS, Dre minis: Ale, mri it 


Saad Mb eh hosubee sides ted Bode ‘whe Rat weeddoignen 
ais SO Swe ce HOt kL seediw hans and at Bae eLewnee, howe tia Bt ae 


¢iveaane Ge oben Vy ieata te THAD sey d tatoo qe & bite uae & ie aie v2 





SWenmsia hebaeleb gon Rad aah th acaaal en koae. ara bhvow baw outst seg 
0 seer tek wo eke al qtaanpeen gee ais gd hese epee yma add 
‘te xora't wh Poe Stree a Thitw hii t 4 ig2se @ aa8 tay | 

Wer ,dtwon att Ana ,OORLS de hoaicame aogamab aid be BE italate, ode 
wart daomghul, Sexeday , deren eh bea Labw wee wo oe? amo ht om pakius 
Sawn dane 

magi BEL dulce haa tuabee'teb x Hada es Langue eae : 
etueongigad dimpagh st ade Sareqener od cause adelt ah boxasgqe aon 
SRO A wie haute woe Te 

ObeL C8 asdegyd of fexnwse slumaam dogetie oot san 
rh gaies’s sOyeg h02 panei £8 ie DIVE H 4 A, oiee mace daly Lich de, Heel ae 
Rosesxl & wew SEkERS bak .ege “te saaey BE dmadan Leb baw Bi stots naw 
ae boven Sun eiumvn oystiowl .h G89e de galhdtad a hemes eatin has 
dudt voow eid ywhob wade dem selvieesd Oh -esen ads ‘to totinet, 
ta wk aa Poy asl eealw bite wdal Bowed dg't me ah dem ogtant sasha teh: waatseve 
oyad k saacie Nel ,b4ee bor boot Yiddalede gotbtied 2 apple ates . 
LSkh OF SedOy ma I” {bles Tehloased sole 8 gan str ob of Bekls gsm 
Ant sTRdtnde kg ,ad mest bam td Pha Suebaetok dase bhaw of ey 
gin mk ina baie ame sowt wad atte # te hd okey an & coal ne 





after that. He A4iim't co way down, | grabbed him and weld him 
down. I grabbed and wrestled with him. Ne didn't heller for 

help. So, i had hia town; Lo couldn't move any mora; he was already 
helpless and I walked heme. 1 was just Tull of blood 211 over, I 
had to wash myself. If didn't sleep the whele night that night. The 
blood wae all over my clothes.” 

PhaintifY alge maid that he hud had ne trouble with the 
defendant that he knew of: that defendant bit him twice with his 
Mist and then plaintiff lecked around there and found « atiek. 
Plaintiff said, "I didn't lay him cut. It was about = minute from 
the time he hit me on the head betore I feund the stick." Then 
plaintiff wne asked what defendant did after he hit pisintiff, ke 
answered, “He couldn't do anything efter that for I grebbed him, 2 
got Kim down. I grabbed Kim, ef course," 

It appeare thet prier to this eceurrence defendant 
brought a cult againet plaintiff, and this is the only reseon the 
record ehows fer the ili-feeling apparently existing between them, 

Defendant testified that plaintiff lay in wait for him, 
called him a vile neme, eald he waa going to Kili him and aneaunlted 
him with a atieck, and defendant struck plaintirf to his oen defense, 

A conalderation of all the evidence leaves the inpres- 
tion that defendant har given the mor¢ probable seceunt of the see 
eurresae, but the eondition ef the record ts such that we do not 
find it weceseary te paes apen the conten tien that a new trial 
shoul’ have heen given beeause the verdict wae qgainst the preponder= 
enee of the evidence. 

Defeniant complains @f the att .tude of the trial ecurt 
and of his active participation in the trial, and in eur epinien 
an exacination of the reeord fustifies the compeicint. 

in the courte of @ proper crose-exanination the trial 


eourt oaid to the atternay fer dafendent: 
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"IT you peraiet, no matter what tae werdict will be, tha 
court will set it aside inatanter, 

Tne court suBtained tae ebjeetion and if you perslat an 
thie line of questioning, and if the verdiet results in your 
favor, the verdict will be eet agide.“ 

When the attorney for defendant asked, “Can't 1 go 
into the sotive or reason why thia thing hapsened?" the oourt 
said: “he, your man had mo rigat te de anything, ne matter what 
motive, had ne right te follow im in the widdle ef the aight. 
Objection sustained." . 

Again, when the attorney fer defendant said, “I am ine 
terested in this stick" (referring to the testimony of plaintiff te 
the effeet that he had struck defendant with a etick) the court 
Said: "Will yeu please atop talking; you will talk yeourwseif out 
ef seurt." 

the right of trial by jury ameunts to little where 
the trial juige assumes @ partisan attitude, 

it is alas eontended that the trial court erred in 
giving certain instructions ts the jury at the reguest of the 
Plaintiff, Sy insirustion be. 1 it wae said: 

“The court instructs you that although the burden is unen 
the plaintiff te prove hie case by a presonderance of the evi- 
dence, yet if it prenenderates in faver ef the plaintiff bat 
slightly, it weuld be sulfisient for you te find a verdict fer 
the plsintifrr,* 

Sueh an instruction was condemed by the Gupreme court 


in Reivita vy. Chicago Rapid Transit Ce 327 111. 207, slthough the 





error in giving it was held not te be reversible under the particu} 
Lay cireunetances appearing there, It should net have beer given 
in thia case, 
| By another instruction the court teld the jury: 
"If you find for the plaintiff you wlll award aim such 


dasegee ae will fairly compensate him for any injuries er ine 
dignity he may have sustained. In wvarding such damages you 


may consider the character ef his injuries, what phyeicsl injurlee, 


if any, he guetained, and also the mental suffering, if any; slse 
siy sense of shame or humiliation he may have suffored om aocount 
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of gueh wrongful acts, if any, that were committed sgainst him 
and award him such damages ue «lli be a fair compensation in 
the prewises,* 


By atiother inatrugtion the court told the jury: 


"In determining the amount of damages the plaintiff is ene 
titled te recover in thie esee, if any, the Jury huve a right te, 
amd should take inte consideration all the facts and ciroumetances 
attending the injury appearing from the evidence before them, the 
nature and extent of pisintiff's physical injuries, if any, so 
far as the same are shown by the evidence, hie bodily eulfering, 
if any, Tesolting frem euch physical injuries, hiv leas of time 
and dnabliity to work, if any, of secount @i such Injuries, and 
may find for him such sum as in the judgment oi the jury, under 
the evidesce and inetruction of the court im this case, at will 
be a fair compensation for the injuries he has susinined, if any, 
go far ae such damages end injuries, if any, are cleimed and ale 
leged im the declaration and proved by the preponderance of the 
evidence," 


thera waa no avisance 1s the record tending te shew that 
plaintiff had lest any time or had began rendered unuble to rerk by 
the injuries received. ‘here wag ne evicence tending te shew, er 
allegation in the declaraiion, that plaintiif had ouffered mantally 
or frou a senee of shame or humiliation, anid these inetructions aheuld 
net have been given. Chicago & Aiton Ay. Co, v, sartin, i@o Tl. 

Let at Side by, Co., 156 111. App. 601; 

223 111. 187; Selland v,. Maison, 132 
BH. W. 220 (K.D. 1911); Laeger vy. Hetosir, 94 Puc. 1064 (aris.1908). 








Far the errorg indicated the fudg@amt is reversed and 
the cause remanded, 


ESVERGED AbD REMANDED, 


MeSurely, ?. J., sod O'Conner, J., concur, 
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ALBMRY J. TARERLD, 
Appellant. 


Me. JUSTICE BATGHETT ALLIVEAED THE OPINION OF THE COURT. 


On dume 27, 1929, complainant, Dovenmuechle, Ino«s 
a corperstion, filed ite bili te foreclose a trust deed, by 
which Pred Kisley ami vife conveyed certain real ¢eutete to 
secure an indebtedmess of 95500, repreaented by four principal 
promiscvory notes Boas ly 2, 3 and 4, notes Boas ly © and 5 being 
for the sum of §250 each and note Nee 45 for the sua of D4,750, 
eaid netes bearing interest ot the rate of six per cent per arsiut, 
which was represented by interest nmetes or coupenae 

The b4l1 alleged that eemplainent was the owner of the 
principal motes Bos. 1 and 2 and of inierest coupons Yow. 6 amd 6, 
usid interes’ coupens being fer the eum of 5157-50 enohy thet 
éefnault bad been made in the payment of the sume when dues 

The bili further set up at length the provisions of the 
trust deed, waived answer under oath, prayed fer an accounting 
and for a eele of the premises in default of payment of the cmount 
found due. It alee prayed that a receiver might be forthrith 
appeintec without netics, as provided by the trust dew, to take 
posseugion of the premises, with power to cvllect the romte, 


fasuee and profits during the pendency of the foreclommre auit 
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(and in case of enia/a detielonsy during the atatutory periedé of 
redamptien or until the further order of the court. Whe bill wae 
verified and a eepy of the notes, interest ¢oupens and truest deed 
attaghed thereto. 

tm June 28th complainant flied ite petition for the 
appointment of a receiver, reeiting tie pendency of tas foraglosure 
preeeedings and sverring that Albert d, farweli accuire’ titis ta 
the equity ef redemption of the premises on or about Kare 14, 
1929, by conveyance from the former owner Yor the sole purpose of 
collecting the rents and imcome during the period of redemption 
under a deerge of foreclosure entered August 15, 1905, YToreelaaing 
& second mertesge on the real estate end prenivses, 

The petition siso averred that the premises consiated 
or s tum-flat bailding; that the monthly sudome af rent was 370 
amorth; thet Terweli sfter agquiring titie refused te pay the 
noter and internet notes sought te be Tereclosed and refused te 
pay the seeond instsliment of & apecial assessment for paving 
whieh wae then due and payable and "will refuse to say the taxes on 
said premiees and will refuse te exound any meney on sald proaises 
during the period of redexption taereat, omd that your orator, as 
the owner end holder of the principal votes and interest netes 
herein sought te be foreclosed, will be greatly prejuticed and 
injured if a reeeiver is net appointed herein fertawith, with the 
usual povere of reesivere in chancery, wlin the sewer te collest 
Frente, issues and prorite ef the aforesaid resi eatate and premie 
ses, until the veurther erder ef the eourt.* 

The petition ales averred that tae rents for the wonth 
ef July, 1990, would fall due on the iret dey of July; that Terwell 
waa seeking to eclleet the same and would refuse io surrender the 
some if he wae given notice eof the application fer the appyintwent 


of & reesiver; wherefere the petitioner prayed taat the receiver he 
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appointed Yferthwith witheut netice and «ithewt requiring band and 
that the receiver be authorized te take iesediate possession te 
goileet the rente, ete. 

Om the suwe duy the follewing order wae entered: 

*Snie cause having come on to be heard unen the action of 
Otto G. Kyden, solicitor for complainant herein, fer the sap- 
pointsent ef a receiver, und upon petition of compli sinané 
herein in suppert of said action and upee the bill ef eome 
Pleaist herein an4 upen the precis taken in epen court and 
upon the argument of eouhgel for the regpeetive parties, anid 
the court being nev fuliy advised in the presises, finda that 
it hse jurisdiction ef the subject-matter and ef the parties, 
and thai said motion fer appointment of a receiver should be 
sustained. 

“Bow, therefore, in consideration thereof, it is nereby 
Ordered, Adjudged and DSeereed, smi the Court Deth Uereby Order, 
Adjudge and Deeree that Gecrge ©. Beseke, af the City ef chicage, 
County of Cook ama State of Lilinois, be aid he ie Rereby ape 
pointed Receiver ef the real estate end premises deseribed in 
geid petition and in the bili sf eompiaint herein, te-wits*«* 

*an@ fer good caage shown, it is acreby further Ordered, 
Mijudged and Seerecd that esid Aeeeliver be, sad he de hereby 
appointed witheut bond en the part of ae qomol ailment Yar the 
aenointzent of saif reeceiver*+*.* 

free this intericeutory order the esmer of ‘the equity, 
Albert 3. ferwell, has agpesied te this court. it ia urged that 
the order shoul’ be reversed teeawase the record tails ts dilesloase a 
compliance with section 64, ehapter 22, ef the Statutes of llliseie, 
which prevides in substanee th<t belers any reesiver aiall be ag« 
pointed the party making the application shall give bond te the age 
verse party in sueh seusalty «8 the eourft or judge may order and 
with security te be apereved by the court er judge; "“previded, that 
bond need not be required, when for geod cause thigwn, end wron 
motice and full hearing, the court is ef opinion that a reesiver 
ought te be appointed without such bond. * 

Thies aection cf the statute wae construed by thin 
court in Fatson vy. Cudney, 144 iii. App. 624, B8ich helde in sabe 
atanee iat amder the orevisziona of the statute a purty asviving 
for a receiver mast eitser give bond or it suet be found by the 
eeurt that uren aotisce and full hesring the giving ef bend should 


be diepensed with. “The order was reversed, 
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im the later ease ef ; 





she Zane ¥. Loop 
Offiee Fidg., 258 ill. App. 456, it wae Beld that sn order which 
previded for the sappeintsent ef «a receiver without giving bond 
¥as improperly entered, ukiesn the order affirmatively shered that 
the appointment sheul’d te wade withent sack bond and alee unless it 
feuné facte excusing the giving of a bond and recited the speeifie 
reasske for the appointment af the receiver. The sutsorities were 
there cited and reviewed, «<4 it is unnecessary to here repeat 
What was there said. The arder was reversed. 

to the same effect is the Later ease ef Ka 
til. Food Preserving Us., 239 Ili. 


4pp. 68, where the sases are agein cited and reviewe: sad the order 








Fevetsed. ‘the same rule ie amnouneed in Forgoan True) £ Saving 
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gfe 2 Door to., Gan. bo. 33683, an epinion by the 
third divisicm of thie court filed July 3, 1920, not yet reoerted. 

The cempisinant contends that the law as sAneunced in 
these decisions has been “sonewhat modified and softened” hy the 
indetrom, 221 i11. App. 26", Valenti vy, 
Erolik, 234 I11. App. 407, and » 247 TLR. Ane. 
Lo, 
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Question at igsue arses¢ on & contest between the aAnider of a defle 
eieney decree and the ewner of the equity ef redemption, the had 
purehseeed the interes: of the Bortzeser and taken ai aseiaument ef 
the rents in the hands of the receiver several monthe after the 
@eficiency iesree was entered. Tae fasta concerning the eriginal 
appointment ef the reeeiver are net reeited in the opinien further 
then to state that go far «es tha reeard diselosss as ebiection was 
made shen the recesiver wae appcinted ner acy mctienm thereafter wade 


te discharge Kim, frem whien ee think it ie fair tc infer that 


either the sclder or Ris predecessor in interscst had notice of the 
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appointment. Acreover, the facts which we have ststed easily dine 
tinguish that case from this one. 

in Ralenti vw. Krolik, supra, Valenti, *he was complata- 
ant in a fereclesure proceeding, aued cut a writ of error te reo 
werse an order ef the Ciresit csurt entered upom the petition ef 
Albert J, Tersweli, the purchaser of the equity of redemption, «herein 
the court found that a previous erder entered ca Janusry 6, 19M, 
apsointins a reeeiver ef the premises, was weld in that the order 
@i4 not require complainani te give bond snd 414 not find that upen 
notice and full hearing and for gced scauet shown Re wae excused from 
go doing, Zhe reesiver in that cas¢ had omtered into seesession 
aid collected $1644.45, out of whici: he had expensed for tanan, ron” 
pairs and attorneys’ fees, cli ef said amount except the balance en 
hend of $852.30, The trust deed in that case exsreesly conveyed 
the recta, issues and prefite oi the estete a9 well us the fee, and 
provided that the grantors waived the right te pesseusion and income 
frem the preniges pending the fereclomire pregesdinge und until the 
period sf redesption skeuld expire. ‘the solder ef the equity had 
Been civen setice of the applicatian t¢ sppoimi a reselver snd had 
wade no objeetion ticsrete. The bili alleged that the defendants 
haa failed te keep the presises insured and kod failed tc pay cer- 
tain taxes; thet the frame tailding cn the sreniser was in seed of 
revairs; that the value sf the premises, *sich was stated to be 
$5,009, wae ineafficient te pay the amount due te compiasinant, to- 
gether with esats. The sllegstions ef the bili disciesed waste and 
insufficient er seant seearity, which, in the epinien of the court, 
fuliy *arranted the appointment of a receiver, Under this state of 
facts the eourt held that the appointment af the receiver was agt 
weid but reversed the erder snd reaandsd tne cause in order trast 
the etatute might be complied with. 
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tinguissble from this, in the fset that the final dseree of fore- 
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elesure had been antered berare objectian to the order was made. We 
cannot resend in this case because there le se couse here te remand, 
Rereever, #hile the trust deed here conveys the rents, eevee and 
prefrite (amd we do net assume te decide the righte ef the comelaine 
ant thereunder) the petition deos mot set wp facie frem which we 
ean Sind that the premises here imvolwed are seant security fer 

the indebtedness, 

Baelougsil v. Youis, spre, is not at wil séeilar te 
thie case, as tne faste upen which the erder there sae based were 
fully set ferth in the findings. 

¥Yer the reagens indionted, the order suet be reversed, 


BSVERZED. 


MeSurely, >. ¢., amd O'Connor, 7., eoneur, 
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‘Ez. G. WIBTER, é ) ee 
if | sppellee, } 
foi fg ve GUPGELOR GOURT 
fe : ers : 
fig oGK GowRTY, 
LOUIG TORCH, MORRIS KAPLs ) 
and PILLIAN VELQuAl, Doing ) 
Business as KYOU PARK GAkAGK, ) 
é Appellants. } 


BR, JUSTICE O'CORNGK DELIVARED YAR OPINION OF THY GOURT, 


Plaintiff brought an sction against the defendants 
to recover damagea claimed to have been sustained by Him om agoount 
er dGeamage done hia automebile, whie: he claimed to have left at 
the defendants’ garage, amd whieu they permitted to be taxen from 
the garage without pleintiff'ts consent, as the result of whish the 
machine was dazaged. The oase wae tried befere tie court witheut 
@ jury and at the clowe of the siaintif?'s ease, the defen dante 
having failed to offer any evidence, the court found the lesues 
in favor of the plaintiff and apeesé@ed his danages at the sim of 
$1,100 and Judgment fer this eam ene entered agsinat the defendents 
and they proseeute thie appeal, 

fhe defendantea’t pesition wae ani le that since it ape 
peared frem the evidence that plaintiff's sutemebile was insured 
and #ince plaintiff waa pald a part of the damages Khe tustained, 
by the Insurance company, the suit ghould have been trought in the 
nome of the Inwurance company, and that the court erred in exelading 
@vidence tending to show that the auioweblle was insured. There is 
no merit in tude esntention, aY¥ theson, 243 i11. App- 66, 
Sene cane aff irned 328 ni. 289; Aion & Arnink Auto Rei ting ve 
United Tregtion Up., 91 Biee. B31, 164 N.Y, & 954; Youe vy. 
Bentral 11, Public Service Co., 286 Ill. 519; Amar 
v. Haggard, 37 [11. 465; Gaygod 
Til. App. 465. 
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in the Gageod ease we said (p. 468); "In Byalos vw. 
Kath » 526 Thi. 260, where it was contended tint the olalniirr 
having ecllected hig logs from the ingurance cospany eould not 
maintain om action aveinat the defendant, the Supreme Uqurt 
maid: 

‘The Inegurance sexpany did not make the payment fer 
the henefit of the appellant and the payment dia met diesharge the 


appellee's right ef action agaimet him. ( Ameri 





Haggard, 37 121. 465.) If insured property Le deetroyed by the 
act of a wrongdoer, the owner of the property may sue the wrong- 
goer theuyh the inauraice conpany may have paid the less, Vese 
#286 [11, 529, '* 





Complaint is alse made that the court erred in de- 
el4ing the cage in faver of the pisintilf’ beiere hearing the evie 
dense, and in t ie connection it ie pointed owt that during the 
eourae of the trial the court stated that if the defentante brought 
in fourteen men Irom defendanteat gurage whe would teatify that the 
ear was not in the aceident, be would net belhleve them, A lrurther 
gontention is that the court gave as much congideration in the trial 
ef the case to the 18th Amendwent to the Vaited States Conatitution, 
wuleh was net invelved, ag he did to the merite of the case. 

While the record discloses that the court made state. 
ments gaketantially ae contended fer ty the defendants, yet it 
alse ¢iseleses the fact that he iold the defendants that Lf they 
had any witneeses te produce them on the witness atand. thie they 
failed to do and obviously ere not in a positien te urge the come 
plaint now made, 

The Judgment of the Superior eeurt of Cook esunty is 
affirmed. 
AVFT REED, 


KeSureliy, ©. J., ond Katehett, J., sonewr. 
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5 ‘ Count Gy CHICAGC, 
en GLEroOD TRUST! & 8 up a Bb 

a Corheration, 4 

Appellant. 


BR, JUSTICH O'CONNOR DALIVERED THY OPINION OF THE COUNT, 


Plaintiff brought sn action against the defendant te 
recover $896.01 which it claimed te have deposited in defendont 
bank, ‘The claim was made up of two iteme «+ ene ef $800 and the 
ether ef $36,01. There fa no dispute about the latter. Plaintiff's 
eentention was that the §600 was wrongfully paid sut by the bank. 
The cane was tried by the court without a Jury and there wae « 
finding end judgment in favor of the plaintiffs for the amount of 
ite claim. The defendant seeks to reverse this judgment. 

the only eontroversy in the ease is concerning the 
$606 item. The defendant's position wae that the item ef 5600 was 
paid out on Kovember 26, 1927, by means of a cheek which wae not 
signed by Albert Petersen, the business or general manager of 
Plaintiff, snd taat his signature was necessary to tender the payment | 
ef the cheek by the defendant proper. | 

the record diselesesa that on September 26, 1927, plaine 
titY opened an account wlth the defendant and deposited with the 
defendent a card bearing the autherized signature of Albert 
Peterson, general manager, and of Jehn Gibeon, seceretory«treasurer 
ef plaintiff. On the back of this gard, which was produced om the 
trial by the defendant at plaintiff's request and intreduced in 
evidence by the plaintiff, it acpeare that the scouunt wae opened 


by Br. Utesch, sho was conneeted with the defendent bank . Peterson 


testified that he did not sign the $800 cheek, and that sometime in 
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Bacember, 1927, Petersen aid other persons representing the plein 
tiff went to the defendant bank and advised of ficilale of the Latter 
that Gibson was neo longer the seoretaryetreasurer of the company; 
thet upon Looking over the asgount with the bank offieilale at that 
time plaintif?'’s representatives pointed out that the payment of 
the $800 by the defendant on the cheek of Kovember 25th wae une 
authorised beeause Paterson had not signed it, Wlinesses fer the 
plaintiff gave testimeny te the effect that kx. Uteseh of the dew 
fendant benk thersupen went to the telechene and called Uibsen, 

the former rseeretaryetreagurer of plaintiff, and talked te Aim 
eoncerning the check and at the geneclucion ef teis telephene gone 
vergation Utesech teld clainthiy's representatives that Gibson said 
Peterwon had net signed the check and asked Uteaeh to have Peterson 
come over to see Gibeon and align it, which Petersen refused to de. 
Gn erots-exanination Peterson teetified that the siynature card 
above sentioned was brought to the wlinese by Gibson from the bank 
te obtain Peterson's gignature and that Gibson waid: "Yeu wih 
heve to eign this card so that it will be prover, so that the bank 
will know that the cheek will be valid by these two signatures.” 
Plaintiff aleo introdused in evidence aix of ite checks dram on 
defendant bank, one dated Auguet 30, one September 7, one September 
Le, ome Cetober 26, and twe -ovembor 43, 1937, angh of witeh bore the 
signatures of both Peterson and Gibson and each of them bad been 
paid by defendant. the defendent offersd neo evidence, 

The $006 check was net produced. Paterson teetified 
that he had never seen it. Im ordinary course of bueinees the cane 
e@lled check would be in tae poeseaeion of plaintiry end should have 
been produced scr the failure <o do so aveounted for. Boe question wae 
asked as to where thie cheek might be found. We think the court 
ef ites own motion should have gone inte thie question and demanded 


the progustion of the cheek or an explanation ef the failure to 
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produce it. 

The record ie unentiefaetery, A nusber of pointe are 
made by counsel for the defendant in the brief riled, but ne ate 
tempt has been made to comply with Aule 19 of thie court mot only 
in the stateaent ef the ease but in the brief of poiste and withork 
ties, Here we find alight distinetily numbered pointe, but me point 
i¢ made, the atarement simsly being “See argument.” Rule 19 ree 
quires that the pointe be concisely stated in the brief and that 
they be taken up and argued in the order in whieh they are made. 

If this rule ie followed it will eave the court » great deal of 
time, 

The defendant sentends that there fe no evidence in 
the ragord tending te show thet plaintiff's check on the defendant 
bank required the signatures of Peterson and Gibaon. We think this 
ie a misappreheisaion, The signature card which defendant required 
plaintiff te file at the bank on opening the account shows the sig~ 
natures of Peterson and Gibwon, and while 1¢ is not stated that these 
signatures are required on o cheek, that is the proper inferenee te 
be draw; and further, the six ehecke above mentioned were signed | 
by beth. Xoreaver, aw stated, Petersen on crows-examination teati- 
fied that Gibson brought the eard to him @rom the bank te obtain 
his signature "se that the bank will knew thai the eieack will be 
waild by these two gignatures." Hoe objection ia made te thig tae- 
timeny, and we think it was proper. Practically ail of the tantin 
mony offered by plaintiff threugiout the trial wae ebjected ta by 
the defendant, but we are of the opinion that moet of the objections 
were ontirely frivelous. We think that the bank siguid have brought 
its eviderse ints court so that the facts could be prasented to the 
trial Judge, instead of making a def'cnee based upon the merest | 
téchnical ities, 

Complaint is aleo made that the testimeny received in 
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evidence, over defendant's objection, ae to gonversations kad bee 
tween plaintiff's representatives ond the defendant's representa« 
tives wae inadeiessible on the ground that the Letter's efficial 
connection wita the bank was net sufficiently shown, We think thia 
ebjection is entirely without merit. A bank acte# through ite rep- 
reaeniatives, The evidence Le clear that plaintiff tock the matter 
up with reaeponsible representatives of the bank, ene of them tas- 
tified, se that there is no deviel of pleintiif's evidence and it 
wae entirely coupetent. 

pon a careful coneideyvyation of all the evidenee in 
the record, we are of tre opinion that there le @ufficient compe- 
tent evidence to suatain the Judgment, and there i none ts the 
gontrary. There is no dispute that the $44) was deposited with the 
bank and paid out by defendant on « check, or that Peterson did net 
gign the eneek; ant the card bearing the authorised signatures ef 
Plaintiff's officiala shows that Peterson and Gibson were required 
to sign the cheeks. Thies is further shown by the several cheeks 
dram by the plaintiff om the defendant bank and paid by the latter, 
@li ef which bore the signatures of beth Peterson mid Gibson. If 
the bank had any defense, it seena that it should have gone forward 
and produced evidence of such Taet. 

The judament of the Hunicipal court of Chicago te 
affirmed, 

AVFLRKED. 


BeSurely, 7. J., and Hatehett, J., eoneur, 
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BR, TUSTICE G'CORWOR DELIVERED THE ovinron OF THE COURT, 

Plaimtii?, Uwe endevse@ee al Five promieuury notee, 
brought suit em thes againet the defendant, aidorser of the setee. 
There was @ specisi oount upon each mete anid the ¢ovmen courte were 
added. Pliatntiif alse tiled am affidavit ef elaim with the Jeela« 
ration, setting up the smeunt it clalaed was due on the five notes 
and interest at siz per cant ver annus, In the dediarstion ad 
arridevit ef claim it wae allege! that the notes were made and paye 
eble in bew Jersey aud that the legal rate of interest in that acate 
was xix per cent per annum, 

The defendant tiled « plea of the general ismue with 
motice cf epeeial defenses, together with his affidavit of merite, 
whigh, after amendment, wag, om motion af plaintiff, stricken. Dae» 
fendant did net ask leave te further amend Bis affidavit of serite 
and taerefore his plea wag etricken, he was defaulted and judgment 
entered in plaintiff's favor fer the wagunt of ite claim, Defendant 
appeals; eo that the question fer decision turna on the sufficieney 
ef the defendant's affidavit ef merits, | 

The affidavit ef merits sets up in substances that de- 
fendant hud received no consideration for endorsing the netes; that 
there was an understaniing between him and plaintirf before he one 
Soreed the netes that he would be omly seeondarily liable for the 
Payment of the Rotes; that plaintily was to use all rensonable 
efforts to. eol ect them befere ealiing upon detendant; that piainti? f 
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Failed and neglected to use wali reasonable efforts to eollert tue 
notes bafore calling upon defentant; that “said netes were made, 
delivered, and were payable in the State of Jew Jeraey, snd that 
the law governing the rights of the parties herete is under and by 
virtue ef the lawea of the State of Hew Jersey, AffYilant denies that 
plaintiff ie entitled to interest on eald netes, or that he is ine 
debted to the plaintlif in the sum of Thirteen Bundred Ninety-five 
($1395) Dollars, of im any sum whatacever, * 

Defendant contends, aa we understand the argument of 
his counsel, (1) that the court erred in atriking hie affidavit of 
merite in that he should have been permitted to prove as m question 
of fact what the laws of the State of Hew Jersey were; and (2) that 
4% wae error to include interest. We think neither of these corten- 
tiene can be gustained, It ig not sufficient, as a matter of plead- 
ing, to allege that the rights of the parties were governed by the 
lawe of Kew Jersey, but the affidavit should have further set up 
what the lawa of lew Jersey provided, ‘The affidavit in thie ressect 
Was clearly ineuffiel nt, 

Since piaintiffr in ite declaration and in ite affidavit 
of claim wet up that the notes were made and were to be paid in Kew 
Jersey md that under the laws of that state the legal rate of ine 
terest was six per cent per annum, and since the wsurt struck the 
4efeniant's plea, the allegation «f the declaration steed admitted; 
therefore it is clear that plaintiff eae eniitled te interest at the 
rate of six par cent, although the notes mentioned no interest. The 
allegation ef plaintiff's declaration was that under the Lawe of 
ew Jersey such notee bore interest at six per cent per annus, 

Obviously there wae no merit in that part ef defendant's 
affidavit of merits in whieh it was averred that defendant had net 
personally received «iy conelderstion for signing the notes, and that 


before he did so thore was on understanding between Kim ond plaintirY 
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that defendant would be only secondarily Liable, beeauge this alle 
gation would vielate the parel evidence rule, and of eouree thie 
eoul?d net ba done, 

Plaintiff’ gontende that the appeal ia clearly frivolous 
and prorequted aclely for delay, mid therefore it shawld be awarded 
damager sa previded by statute, Upon o uwareful conviderstion of 
the entire recerd wit the argument made ky delendant'’s counsel, we 
are unable to nay that the appeal Ane been prosecuted solely fer 
the purpose of delay. Therefore Plaintiff will net be avarded 
damages. 

The judgewent of the Superior eourt ef Usk eounty is 
affirmed, 

AFVIRNER, 


MeSurely, 7. J., amd Matehett, J., cangur, 
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WR, JUSTICE O'COKROR DELIVERED THE ORINION OY THH COUNT, 


Plaint@liy brought sult ageainat the defendant te recover 
P2050. 80 fer a aandblasting machine whieh he clatued te have agld 
and delivered to defendant and $537.76, whioh was the cont ef moving 
the machine from Chieage te terion, indiana. #n his statenent ef 
Qlaim plaintiffs averred that fe had been paid 6255, ihe defendant 
filed an affidavit of merlte aduitiing ite liability for the proper 
oost of removing the machine but desied any Liability for the mine 
chine. The case was tried before tae court witheut a jury and there 
wae a finding and judgment in plaintiff's fever far $1491.88. This 
appeal follows. 

the record diseloses that defendant conducted « large 
businese plant in Uhicago and taat 1% used a considerable number 


ef bottles in ite business, whien it wanted to have sandblasted. 
With thie ond in view 1% got in touch with plaintiff's brether and 
a written agreement wae entered into betveen delendant and the 


brother on December 22, 1926, whereby the brother wae to build a 


sandblasting wackine and sand blast 1,000 grees of bettles for 
defendant, Yor which he wae to be paid @ certain consideration. 


The sandblasting machine was built in defendant's plant and the 
written contract was, by agreqient, tirned over te plaintiff, whe 


proceeded to oarry it cut. The machine, after lt wae installed, 
wae operated in defendant's plant for a number of months and 
nearly 406 grove of the betiles were sundblaeted, Afterwarda, by 
agreement, the machine wae moved from defendant's piant te piain- 


tiff's place of tusineas, whore the sandblesting of the bettles was 
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continued. Apparently the sandblasting mune ine did not scerate 
as eatisfactorily as both parties hud expected. Ynoe evidence 
further shows tasat defendant was purchasing the bottles from a 
eencern located at Marion, Indians, and defendant thought it 
eould save money in the way of freight charges, eic., by having 
the bottles sandblasted at sarion and with this in mind they ore 
posed to plaintiff that he remeve the machine fren Chicage te 
Marion, inetall it there, and defendant would pay the eest of ree 
moval and installing; and in cave the company in Zarion 414 met 
buy the sandblasting machine from plaintiff, the defendant would 
de se. This was agreed upon and defendant removed and installed it 
there. Some bettles were there sandblasted, Plaintisf then wanted 
pay fer the macine and fer the ceat of renoving wid dostalling it. 
Defendant paid $258 en aecount of the cost of removal but reused 
to pay for the machine because 1i contended the machine would net 
sandblast 26 gross of bottles per day, and that thie was a condition 
precedent to any ochligstion on ite part to purchase the mashine. 
The 4efendant's pesition 4e that the olaintiff guaranteed that the 
machine when inatelled at Sarion would sandblast 20 greee of bottles 
per day and that aince it would not sandblast thet number, or aye 
thing near that number, there wae no liability, Plaintiff denied 
that he had guaranteed that the machine would sandblast 2) gross 
of Bottles per day, and there was evidence tending to shew the 
number of bottles it would sandblaet per day. Witnesses on behalf 
of defendant gave testimony tending to suetein ite version of the 
contract. | 

The eourt saw and heard the witnesses teatifying and 
found in fovor ef the piaintiff; unless we can pay that the finding 


ie against the manifest weight of the evidence, #e are not warranted 


in disturbing the finding, We have carefully considered all the 
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evidence in the reeord and are of the opinion that there wae no 
guarantee as defendant contends, Tae most that gen be suid ie that 
the parties hoped and expected that the uachine would turn out 
25 grossa of bottles per day, The machine nad been sperated in 
defendant's plant in Chicago fer a nuxber of monthe and it had 
alee been operated alterwards in Chicage at plaintiff's pclaee 
of business, A witnese (or the defendant testified that it had been 
operated for about a year amd «a helf in Chieage. tii wiew ef thie 
@vidence we think defendant cught to have Kpown the approximate 
eapacity of the mughine, . 

The defendant rurthexr contends that the itemized bid 
presented to it by plaintiff, shoving the coset af the resicval, 
was paddéd and thererere the court aheuld net have eallewed the 
full smount of plaintiff's claim fer teis item. Plaintiff teati- 
fied with reference ta the cast of removing the machine te iarion 
and inetelling it there. Hoe testimany wae offered by defendant 
eontradicting thie testimeny and upon « careful consideration ef 
it we are unable to say that the finding ef the court ror tiie 
item ia against the evidenes. 

there wae aleo a disoute as to the amount the defend 
ant should be reguired te pay fer the machine in oase the sourt 
held it liable. Teatimeny was offered on beaslf of the defendant 
to the effeet that plaintiff had aeked only $500 for it, while the 
sourt allowed $1050.80. Evidence offered on benail of plaintiff 
tended to show that the $500 mantioned for the machine was net for 
the entire outfit «+ that in addition te the machine preper there 
was an air conpresser valued at $480, storage tank at $60 and 
belting at $10.86. 


Upon @ consideration of a11 the evidenee in the 


record, we think we would aot be warranted in disturbing the 
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finding and judgment of the trial court en either of the items. 
the judgment ef the hunicipal court ef Chicage is affirmed, 
AFF IAMED. 


MeSurely, P. J., dissents. 


Matchett, /., aoneurs, 
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BR, JIUOTIGE G'COKOOR DELIVERED THR OPINION OF THE COURT. 


Piaintiffe brought euit againet the defandant te resover 
$300 claimed toe be 4due fer real estate brokere' commiasiones for ob= 
taining a purehager for a pisee of real estate in Chieage, alleged 


te belong to defendant. The ease was heard before the court with- 


out a jury ond there was a finding md Judgment in defendant's 


favor and plaintisfs appeal. 

Pisintiffe in their statement of cluim allege that the 
defendant eened property at 19720 Archer avenue, Cnicags, and had 
employed plainti??s ss real estate brokera to sbiain a purchaser 
for it; that they obtained such «a purchaser But tas esle was not 
conqummated; that after obtuining the purchaser plaintiffs learned 
for the first time that the defendant and ane ther peresm each owned 
an undivided one-half interest in the premises and that they refusnd 
to garry out the deal, 

The evidence sera that defendant's mother oened the 
premises iv question and died intestate, Defendant was appointed 
adeinistratrix of the estate, She desired to sell the property 
whieh was owned by herself, her sister and her brether; thet defend- 
ant requested the plaintiffa te sell the property, which they pre- 
eeeded to do. Witnesses fer the plaintiffs gave teatinony to the 
effect that at the time the preperty wee Listed defendsnt told 


them the reasen she wanted to sell immediately wae that her sister, 
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her brother and hereelf needed money, and that pleintiffe ned exe 
amined the plat booke and knew that the oroperty belonged to the 
defendant's mother, whe head died intestate. The evidence further 
ehows that plaintiffs ebtalned a purchaser ready, shle and willing 
to purchase neon the terme proposed and o contract waa prepared 
wierein defendant vas teased aa the owner of the premises; that 
when this contract was presented te her fer signature she tele 
plaintiffe that the property belonged te the eatate and that she 
was adminietratriz of 1%, atid plaintiffs thereupen suggested that 
defendant sign it aa adminletratrix, which she accordingly did; 
that aftervards, when an attorney examined the eontract he stated 
that it wae mot in proper form because the premises were evned by 
the three heira and a new contract was drawn up, previding fer the 
gale of the prewises by the three heirs, This contract was signed 
vy the purchaser but the heirs, the ovnera of the vroperty, refucdd 
te execute it. 

Pleintitfe contend thet under the law defendant ile 
Liable te them fer eoumtesione, she having held Kerwelf out an 
‘the owner of the preperty and plaintiffs having secured @ pure 
ehager for the property ot her requeet, and that the words writen 
by defendant after her nawe, “Aduinietratrix of Zetate,"* when she 
signed the centract, were purely words ef deseription ef the person 
and added nothing te the cantraet. 

in the inetans case it is undisputed that 011 ef the 
parties te this auilt knew that the defeniant did not own the propetty 
but only an undivided interest in it. Im Yuimae 





288 fli. App. 56%, it was held that «here one eontracte te #421 
Teal estate that he doce not own, he may become Linble for commige 


sicns to the broker who secures # purchaser for it; but thet where 


the broker assistea hie eringigel in making sue a eontract wien he 
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knews that the principal has no power to carry it .0ut mo recovery 
ean be had, Ye think that esse is in point here. Plaintifs's knew 
from the very beginning that the defendant 414 net own the pramte 
see ani therevere could net convey them, 
The judgment ef the Municipal court of Chieage ia 
affirmed. 
AFFIRMED, 


MeSurely, Y. J., amd Hatehett, J,, conewr, 
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| LOUIS T.| VOLIN and \ 
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Defendants. 





LOUIS fe VOLIN, 
Appellant 


BR, JUSTICE O CONBOR O: SLIVAED (THRE OPINION OF TH! COURT. 


By this appeal the cefendéant, Louie Te Volin, wean 
to reverse an order entered by the Circuit Court ef Cook county 
July ll, 1929, enjeining the defendants and all persens claiming 
through or under them, until the further erder of court, “fron 
isasing or permitting to be weed the store known as No. 1137 
South State Street, Chicago, Illimeis, as a restaurant er fountain 
luncheonette.” The order was entereé on complainant's verified 
bill ae amended and the report ef a meter in chancery, neither 
of the defendants having filed any pleadings 
The subetanee of the alicgations ef the bill au amended 
ig that complainant and defendants, Horry Shraiberg and Louig Tf. 
Velin, on September 19, 1928, enterec inte a «rittem Leese whereby 
Shredberg ad Volin demised to complainant the «tere known as 1153 
South State street, Chicage, te be eecupied by complainant “fer 
@ Teataurant or fountain luncheonette” for a period ef ten years 
cemucncing Ceteber leat, 1923. The lease containec the folicwings 
"Lessor covenants ami agrees that he (they) will, net, 
during the term of this lense, demise or Lease all er any 
portion of the building of «hich the cdemiaed premises are a 


gart for the purpose of empleying the «seme er ony portion 
thereof as @ restaurant or fountain luncheonette.* 
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The bili further alleged that the building wae being 
erected and that afterwards complainant entered inte possession 
ani was conducting a reataurant in the store recom 1133 South 
State etreets that che had spent a large amount of money in 
installing the necessary trade fixtwress that the landlerds, 
contrary to the cevenant abeve quoted, demised te the defendant 
Gredeaky, the store known as 1137 South State etrect, which * as 
in the same building ae compiainant's stores that Broduky enused 
signe to be put om the windews of the store aivertising the fact 
thet the bueinera te be conducted by Sim would be «2 delicatessen 
ang fountain lunes and thet he wae then engaged in inotalling 
fixtures for the purpose ef coméuciing & restaurant om fountain 
luncheonette; thet at the time Bredeky leased the store and at 
the time he put up the signe in the windews he knew thet compleinant 
wae conducting «a restaurant and fountain lumchet 1135 -outh ‘tate 
atrect and knew of the covenant in complainant’ s igase above quoted; 
that complainant believed that Brodsky, umleas restrained, would 
¢ateblish and operate a restaurant ami fountain lunchegnette in 
the store in question which weule grestiy c¢omage complainant 
financisllys that the amount of rent «hich pleintiff was required 
to pay undex her lease wae fixed in comeiderntion 6f the fact that 
moe other reeteuramt woudd be conducted im the building snd that 
complsinant had performed ali the agreements and covenants on her 
parte 

The prayer was that a temporary vrit of injunction be 
iaevued upon the filing ef the bill enjoining the defendenta from 
waing the stere 1157 South State street as a reatuurant er 
fountain luncheonette and that upon a hearing the injunction waa 
made permanent. There was also a prayer for general relief 

May 16, 1929, on motion ef the soliciter for the 


defendants, the cause was referred to a master in chaneory whe 
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took evidence om the quewtiom whether the defoncant, Brodaky, 
had netice of the reetrictive covenant in complainant's Leaaes 
The mister found thet Sredsky bo such notice. He further 
found thet om April 5, 1929, the lexclorde and Bredeky entered 
inte a lease wheroby the store 1137 ‘euth Otate etreet was 
Gemised to Bredeky for » period coumemedag April 16, 1929, and 
expiring pri] 14, 19523 that the lease conteaimed the followings 

“fhe leesec exprescly covenants am! agrecs thet 

he will not wee or allow the use ef «12 or eny portion 

ef ue fimiant preminas as ® Yeebaurant and/or an a 
The muster further found that immediately after the ¢xeeution of 
the lease, Sredsky postec a large cleth sign om the premises 
announeing thot about peak 15 he would opanm up a “firet clase 
delicatessen, light greecries and bekery gooday"® that Bredaky 
also caused te be placed in permanent form, gold raised letiers 
on the promiloes whieh stated thot Brodeky conducted « *Pountain 
sexwiet,* in tee store. He had inatalled fixtures for that 
purpose and begoan to curry on a reguler bueineas shortly after 
april 16, 1989. The evidenee taken by the wouter was returned 
with hig report but ie net im the record before une Defencante 
interposed objections ana exceptions to the report but they were 
overruled and the erdur appesivd from entered. 

Prom thie order the defendant Yolin glone appesle under 
the statute by filing hie bend with the clerk of the aourte He 
eontende, (1) that the order appealed from is ~reng beemuse it 
enjoined the defendanta fromeceuting «a lease, while the record 
diveloeess thei the lense had been e xeouted before the bili wae 
filed, (2) that there being ne averment in the )411 thot the 
lesvere wore ateut to leage the premiees to any percon otiser than 
the defendant Srodeky, the injumetien should mot be issued 
reetraining the dafendamt Yolin "generally from leasing” the 
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premixes for the purpose forbidden in complainant's Leow § (3) 
the covenant in complainant's lease not te “demise or Let" the 
premises for a restwrent dees net forbid Volin, the owner, from 
using it fer such purposes himeclf, but the injunctional order 
reatrained Volin from using the premises for reataurant purposes; 
end (4) the imfunectional order showld wave fixed the time within 
whieh complainant showld file ite band. 

A reading of defendanteat contentions will «ot once die~ 
close the fact that they are excesding ly hypercritical and we 
think sltegsther without merit, “hile it vould have been more 
accurate had the order enjoined the defendent Bredeky from eccupying 
the promises fer restaurant purposes, the iease to him nlresady 
having been exceuted, yet we think apon a consideration «f the vhole 
record 14 is glenr that the purpese of the D111 was ta prevent the 
prewiace from being used for resteurant purposes by Brodsky.» The 
question whether Volin, ome of the isndlerds, cauld himself use 
the premises fox a restaurant is net in the cause. It wna not 
eonsicered in any mamer by any oes 

The recerd discloses that complaimant filed hia bend 
immediately upon the emtry ef the order appealed from. I is 
obvious that the court woe apprised ef this fact because he approved 
the bond se that it was wimecessary to atate in the order, the time 
within vhich the bond should be filece 

Under the cevenant of complainant's lease, if war the 
éuty eof the lenmdlerde te see that no other restaurant waa con~ 
ducted in the eullding by any /otne? than complainant and it could 
not free iteelf from sueh obligation by merely inserting in Brodaky’s 
lense & provision te thet effect. University Club ve Deakin, 265 Ilie 
2572 


‘ The order appenled fram ie affirmeds 
‘ APPIRME ie 
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and for the Secnd District o the State 


--The.Hoh. NORMAN L, JONES, Presiaing Justiice. 
et ante j f } ‘ a 
Hon. FRANKLIN H. BOGGS, Justice. \ 
Hon. THOMAS M. JETT, Justice. \/ 


JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 
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REMEMBERED, that afterwards, to-wit: On 


the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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General No. 8038 Agenda No. 8. 
In The Appellate Court 
of Illinois 
Second District. 

May Term, A. D. 1929. 

A. B. Booth, 
appellant, 
Appeal from the Circuit Court 
os of Bureau County. 

Ray Gore and Andrew 
Wagner, 


appellees, 


. OPINION by BOGGS, J. 

Appellant instituted a suit in trespass against appellees 
in the Circuit Court of Bureau County. The declaration consist- 
ed of two county. The first count charges that On October 30, 
1926, appellees "had in their possession and custody one pony 
or small horse; that on the night of the day aforesaid, to-wit, 
at 10:15 in the evening, said pony was running at large on a 


public highway in the county aforesaid, and ran or walked in 
front of the automobile.of the plaintiff, of the value of $1,500, 


so that said automobile of the plaintiff struck said pony with 
force and violence, and then and there greatly broke, damages, " 
etc., said automobile. The second count charges that on the day 
aforesaid, "said pony or small horse, with forcee and arms, etc., 
in the county aforesaid, walked, ran trotted or stepped in front 
of and against a certain automobile of the plaintiff, of the value 
of $2,000, in which said last-mentioned automobile the plaintiff 
was then and there riding in and along the highway there, and 
thereby then and there greatly broke, damaged and spoiled the said 
automobile, etc., * * * to the great damage of the plaintiff and 
against the peace of the people of the State of Illinois," etc. 


To said declaration, appellees filed a general demurrer, 
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which was sustained. Appellant electing to abide his declara- 
tion, judgment was entered thereon, in bar of action and 
for costs. To reverse said judgment this aiiedt is prosecuted. 

Appellant insists in his brief and argument that "by section 
46 of our Practice act, the distinction between the action of 
'trespass' and ‘trespass on the case! has been abolished. In 
all cases where trespass or trespass on the case has been here- 
tofore the appropriate form of action, either of said forms may 
be used, as the party bringing the action may elect." 

While the statute does away with the tecnhical distinction 
between the forms of action of trespass and case, it does not 
affect the substantial rights and liabilities of parties, and v" 
the averments and proof necessary to sustain either cause of 
action are the same as at common law. BBalock v. Randall, 76 Ill. 
2242228; Chicago Title & Trust Co. v. Core, 225 Ille 58-63. 

No twithstanding said statute, a count in cape must still contain 
all the elements necessary to state a good cause of action in 
case, and a count in trespass must, in like manner, contain all 
the elements necessary to state a good cause of action intres- 
pass. Pike v. Heinzgmann, 89 App. 642-644. 

The action of trespass lies only for wrongs immédiate and 
committed with force, express or implied. Chitty on Pleading, 
13th Am. ed. Vole 1, pe 165; Wright v. C. & We. Re R. Coc, 7 Appe 
438-445; Puterbaugh, 10th ed., sec. 325. . | 

Counsel for appellant evidently assumes that the owner of 
an animal running at large is liable in trespass for an injury 
resulting therefrom, the same as he would be liable in an 
action of trespass as to real estate invaded by such animals. 
This rule is confined to suits brought for trespass to real 
estate. This was also true at ¢ommon law. Where, however, aw 
here, the owner of the animal in question is not responsible for 


the alleged injury, except consequentially, the action must be 
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in case. Stumps v. Kelly, 22 Ill. 140; © Cor. Jur. 108; Chitty's 
Pleading, 13th ede vol. 1, p. 127; Puterbaugh, 10th ed. sec. 
670-673. 

We are in this opinion following the holding of this court 
in Farrell v. Crawford, 222 Appe 499, at page 502, where we said: 
"every animal of the species named by the statute of 1895, 
chapter 8, is running at large if it is upon the public highway, 
unattended, unrestrained and uncontrolled, and this whether or 
not such animal is upon the highway with the knowledge and per- 
mission of the owner or custodian." 

There are no averments in the declaration that the owner 
of said animal had any knowledge that it was running ai large, 
but that is not necessary. 

Both counts of the declaration, are insufficient, as neither 
charges negligence on the part of the owner of said animal, and 

.neither of said counts alleges due care on the part of appellant. 
The second count does not charge a trespass on the part of 
appellee, but a trespass with "force and arms" by said pony. 
There is no direct connection between the alleged assault of 
said pony and the owner of the same. 

For the reasons above set forth, the judgment of the trial 
court will be affirned. 


Judgment affirmed. 
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SECOND DISTRICT 


STATE OF ILLINOIS, | 
iE I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 

and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 


entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this —day of 





in the year of our Lord one thousand 


nine hundred and twenty- 
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Begun and held at Ottawa, on Tuesday, the Seventh day of May, in 
the year of our Lord one thousand nine hundred and twenty-nine, 


within and for the Second District of the State of Illinois: 


Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 

Hon. NORMAN L. JONES, Justice. 

JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 














BE IT REMEMBERED, that afterwards, to-wit: On 


AUG 5- 1929 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 


PS 


General No. 8001 Agenda No. 39 
In the Appellate Court 
of Illinois, 
Second District. 
May Term, A. D. 1929. 
The People of the State 
of Illinois, 
Defendant in error, 
Error to the County Gourt of 
ey Ogle County. 
Anthony Fiorenza, alias John Doe, 


Plaintiff in error, 


Opinion by Boggs, d. 

Plaintiff? in error was tried and convicted under the second 
count of an information filed in the County Court of Ogle County, 
eharging the unlawful manufacture of intoxicating liquor, without 
a permit from the Attorney General, etc. Plaintiff in error was 
sentenced to the Illinois State Farm et Vandalis for a period of 
six months, and was fined $1000, ana ordered committed until the 
fine: and costs were paid. To reverse said judgment, this writ of 
error is prosecuted. 

On June 9, 1928, one H. Baumgartner filed a complaint for a 
search warrant of certain buildings, ete., located on a farm re- 
ferred to as the "Paul Millis farm" in said county. The affidavit 
set forth that the affiant "has just and reasonable grounds to 
believe and does believe that intoxicating liquor is now unlawfully 
possessed, kept for sale, sold, disposed of and manufactured by a 
person or persons whose mame or names is or are unknown to affiant 
without a permit from the Attorney General of the State of Illinois, 
in violation of the Illinois Prohibition Act of this state, and 
certain mash, still and other property designed for the illegal 
manufacture of liguor is possessed in, to-wit: At and within a 


eertain frame building of residence construction, basement thereunder 
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and all outbuildings appurtenant thereto, the same being a part 
of the group of buildings known as the farm buildings on the Paul 
E. Millis farm, said group of buildings being situated east of the 
Rock River and near to the section line running north and south be- 
bween saeiion 25, Marion Township, and Section 29, Byron Township, 
* * * and that the following are the reasons for suéh belief to- 
wit, that affiant for the past gix years has known the odor which 
comes from a moonshine whisky still in operation, the odor which 
comes from fermenting alcoholic mash, and, the odor of moonshine 
whisky, through during said period of his employment @s 2 prohibi- 
tion investigator of his having seen constantly such stiils in 
operation, alcoholic mash fermenting, and seeing and handling moon- 
whine wask whisky; that on the 9th day of June, 1928, while affignt 
was within a few feet from said building he smelled the odor of a 
moonshine whisky still in operation, the odor of fermenting alco- 
holic mash and the odor of moonwhine whisky coming directly from 
said building there. 
"Wherefore, he prays that a search warrant may issue," 
etc. 
A warrant was issued and delivered to the sheriff, who mode 

a raid on the premises and seized 255 gallons of intoxicating 
liquor, with the vessels containing the same, one iron boiler, 
eighteen horsepower size; one iron cooler with copper coil; one 
copper rectifier, one copper still about 300 gallon capacity, 

three copper tanks of about fifty gallon capacity, three copper 
tanks of about eighty gallon capacity, two pressure gauges, one 
recording thermometer, one set of plumber's tools, about 900 pounds 
ef copper, brass and iron ioe fittings, one iron tank with faucet, 

about 250 gallon capacity, one hand operated pressure pump, and 
120 tin cans of one gallon capacity each. On the trial of said 
cause, 2 portion of said liquor, etc., was offered and admitted in 


evidence over objection. 
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No question is raised as to the euilt of plaintiff in error. 
While numerous errors are assigned, only two are argued, the 
first being that-the court erred in not granting the petition of 
plaintiff in error to impound said liquor, vessels, implements, 
ete., seized under said search warrant; the second being that the 
court erred in admitting said liquor, etc., in evidence on said 
trial. The sole question, therefore, for our determination is as 
to whether said affidavit was sufficient to authorize the issuance 
of said search warrant. 

Counsel for plaintiff in error contend that the "finding 
of the existence of 'probable cause’ cannot be based upon an affi- 
davit upon information and belief." 

An examination of the affidavit discloses that it is not 
made on information, and is in substantial compliance with the pro- 
visions of sections 29 and 30 of the Illinois Prohibition Act. 
This point is therefore not well taken. People v. Zalapi, 321 Ill. 
484-494; People v. Daugherty, 324 Ill. 160-161. However, in People 
ve Zalapi, supra, 392, the supreme court held that a complaint 
pased on information and belief was sufficient, if the facts on 
which the information and belief wwere based, "together with the 
other part ef the complaint, clearly and conelusively shows that 
a crime has been committed, if such facts are true." 

It is next insisted that the averment in the affidavit that 
the affiant "detected the odor of a moonshine whisky still in 
operation and the odor which comes from fermenting alcoholic mash, 
and the odor of moonshine whisky," was a mere conclusion. 

That alcoholic mash and whisky may be detedted by the odor 
thereof: is held by the supreme court in People v. Lavendowski, 
$29 Ill. 223. At page 230 the court says: 

, "The complaint upon which the search warrant was issued set 
forth that the affiant was familiar with the odor of fermenting 
grain mash used in the manufacture of intoxicating liquir commonly 


called hootch, or home-mede whiskey; that’he smelled that odor and 
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knew that it emanated from the premises occupied by ths plaintiff 
in error. If there is reasonable ground for suspicion, supported 
by circumstances sufficiently strong in themselves to warrant a 
cautious man in the belief that the person accused is guilty of 

the offense charged, it is a sufficient vasis for the issuance of 

a search warrant. (People v. Daugherty, 324 Ill. 160.) Information 
obtained by an affiant by the sense of smell may constitute a suffi- 
sient showing of probable eause to authorize the proper officer to 
issue a warrant to search for intoxicating liquors. (Commonwealth 
ve Diebold, 202 Ky, 315; Dolan v. Commonwealth, 203 id. 400; 
MeBride v. United States, 284 Fed. 416; People v. Flaczinski, 

223 Wich, 650; Blakemore on “rohibition, 2nd ed -- p 419.)" 

It is also insisted that the affidavit should have averred 
that wid liquid was fit for beverage purposes.- This is not nec- 
essary. People v. Berglin, 309 Ill. 488-491; People v. Cioppi, 

322 Til, 253-362; People v. San Fillippo, 243 App. 146, 148-1493 
People v. Luli, 246 App. 53-56. 

It is also insisted that, although whiskey and certain other 
liquors are held as a matter of law to be intoxicating liquors, 
when the qualifying term "moonshine" is sdded thereto, that rule 
no longer obtains, and it must be alleged and proved that moonshine 
whiskey is intoxicating. This point is not well taken. 

It is also insisted that the allegation to the effect that 
said licnor was eilawiwliy manufactured, etc., without a permit 
from the Attorney General, is not sufficient. 

"A gcomplaint for a search warrant is to be regarded as 
sufficient to authorize the issuance of a search warrant when the 
facts therein stated and sworn to show probable cause for the writ. 
It is not required that the complaint for a search warrant should 
sae peyond a reasonable doubt that the writ shovld issue." People 
Vv. DeCeovanni, S26 Ill. 230-254. 


Said complaint alleges that said still, liquors, etc., were 
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located on a farm, off of the main road, and wnder surroundings 
clearly disclosing an attempt to carry on the business of said 
manufacture without the knowledge of the public. ‘The facts and 
circumstances with reference to the location of the still, licuors, 
etc., as disclosed by the affidavit, were clearly sufficient upon 
which the justice of the peace or police magistrate might hase his 
eonclusion that a still was possessed ang Liquors were being manu- 
factured, without permission of the Attorney Generale “People Ve 
DeGeovanni, supra, 239; People v. Tate, 316 Ill. 

On the proposition made by counsel for plaintiff in error 
that, taking the affidavit as a whole, it was not sufficient to 
okherine the issuance of a search warrant, we think the observa- 
tions of the supreme court in People v. Daugherty, supra, are 
quite applicable. in that case, it was contended the evidence 
was not sufficient to show probable cause. The complaint set 
forth that intoxicating liquor was unlawfully kept, ete., and 
stated, as ground therefor, that the affiant "has been inside 
said barn and saw a jug of wine and a keg of wine, and tasted said 
wine in the keg, and which said wine was intoxicating, the same 
containing more than one half of one’ per eent of alcohol by 
volume." At page 163, the court says: 

"The evidence before the magistrate showed that the wine was 
kept in a jug and in a keg, in a barn owned by plaintiff in error, 
which barn was on a lot back of a restaurant and a pool-hall. 

All these were competent facts to be considered by the magistrate 
in determining whether there was reasonable ground to believe that 
the intoxicating liquor was kept on the premises of plaintiff in 
error for en illegal purpose. We are of the opinion that the cir- 
cumstances of the possession were sufficiently strong to induce 

the belief in the mind of a reasonably cautious person that these 
liquors were being held for an uniawful purpose. It is not reason- 
able to assume thet a person would keep liquors for sacramental 


purposes, for medicinal purposes, or for any other purpose authorized 
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by law, in a barn back of a public restaurant and a pool-hall." 
Following the rule laid dowm in People v. Daugherty, supra, 
we are of the opinion that the facts and circumstances set forth 
in said complaint authorized the issuance of said warrant. 
For the reagens above set forth, the judgment of the trial 
court will be affirmed. 


Judgment affirmed. 
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General No. 8002 Agenda Wo. 40. 
in the Appellate Court 


of Illinois 
Second District. 


May Term, A. D. 1929. 


The People oi the State 
of Illinois, 
Defendant in error, 
Hrror to the County Court of 
VS. 
Ogle County. 
Albert Caruso, alias John Doe, 


Plaintiff in error, 


Opinion by Boggs, P. d. 


Plaintiff in error was tried and convicted under the second 
eount of an information filed in the county court of Ogle county, 
charging the unlawful manufacture of intoxicating liguor, without 
& permit of the Attorney General, ete. Plaintiff in error was 
sentenced to the Illinois. State Farm at Vandalia for a period 
of six months, and was fined $1000 and ordered committed until 
the fine and costs were paid. To reverse said judgment this weit 
of error is prosecuted. 

The record, assignment of errors, and the cuestions raised 
and argued for a reversal in this case sre the game as in People 
ve Anthony Fiorenza, alias John Doe, General No. 8001, Agenda Mo. 
59 of this Court. For the reasons set forth in the opinion in 
that case, the judgment of the trial court in this ease will be 
affirmed, 


Judgment affirmed. 
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_” Begun and held at Ottawa, on Tuesday, the Seventh day of May, in 


the year of our Lord one thousand nine hundred and twenty-nine, 


within and for the Second District of the State of Illinois 
Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 
JETT, Justice. 


Hon. NORMAN L. JONES, 


Hon. THOMAS M. 


Justice. 
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General No. 8003 Agenda No. 41. 
In the Appellate Court 
of Illinois 
second District. 

May Term, A.D. 1929. 
The People of the State | 
of Illinois, 

Defendant in error, Error to the Gounty Court 

VSe ; of Ogle Gounty. 
Jasper Gureia, alias John Doe, 


Piaintitf in errer, 


Opinion by Boggs, P. J. 

Plaintiff in error was tried and conviated under the second 
geount of an information filed in the county court of Ogle county 
eharging the unlawful manufacture of intoxicating liquor, without 
a permit of the Attorney General, ete. Plaintiff in error was 


r 


sentenced to the Illinois State Farm at Yandalia for a period of 
six months, and was fined $1000 and ordered committed until the 
fine and costs were paid. To reverse said judgment, this writ 
of crror is prosecuted. 


The record, assignment of errors, and the questions raised 


i) 


and argued for a reversal in this ease sare the same as in Feople 
v. Anthony Fiorenza, alias John Doe, General No. 8001, Agenda — 
No. 39, of this Court. For the reasons set forth in the opinion 
in that ease, the judement of the trial court in this ease will be 
affirmed. 


Judgement affirmed. 
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General No. 8068 Agenda No. 29 

In the Appellate Court 

of Illinois 
second District. 
May Term, A. D. 1929. 
Fred Frangmeier, 
appellee, 
Appeal from the County Court of 
ee Jo Daviess County. 

L. D. Brown, 


appellant, 


Opinion by Boggs, J. 


On July 8, 1928, a collision occurred between an automobile 
belonging to appellee and driven by his son, and an automobile 
driven by appellant on state route 5. Both of said cars were 
damaged by said collision. Suit was instituted by appellee against 
appellant before a justice of the peace of Jo Daviess County, to 
recover for the damages to his car. From the judgment rendered by 
the justice, an appeal was taken to the county court, where a trial 
was had, resulting in a verdict and judgment in favor of appellee 
for $208.00. To reverse said judgment, this appeal is prosecuted. 

It is contended by appellant that the verdict of the jury is 
against the manifest weight of the evidence. The abstract filed 
by appellant does not set forth the motions for a new trial or in 
arrest of judgment, and the rulings of the court thereon, al though 
the record discloses that the motion for a new trial was in writing, 
with eleven specifications. Under rule 16 of this court, the abstract 
must be sufficiently complete to cover all the points assigned as 
error. "The court will not explore the record itself to find errors 
to sustain the assignment of errors." People v. Yuskauskas, 268 Ill. 
$28; Jackson v. Winans, 287 Ill. 383-386. To the same effect is 
Village of Des Plaines v. Winkelmann, 270 Ill. 149; People v. 


Raboin, 316 Ill. 65-76. 
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The abstract of the record is the pleading of the party seek- 
ing to have such record reviewed upon appeal or by writ of error, 
and the error relied upon to effeet the reversal of the judgment must 
be made to appear by such abstract. People v. Paul; 167 Appe 557-559; 
McGovern v. City of Chicago, 202 App. 139-145, citing Gage v. City 
of Chicago, 211 Ill. 109. 

The sufficiency of the evidence to support the verdict is 
therefore not before us for consideration, and we would be warranted 
in not considering this assignment of error. Gabler v. City of 
Matbéoon, 167 Ill. 18; Jackson v. Winans, supra, 386; People v. 
Raboin, supra, 76. We have, however, deemed best to do so. 

The collision in question happened about 7:30 or 8 o'clock 
P. M. on July 8, 1928. Route 5 at the point where the collision 
occurred runs in a straight line. Appellant had been to Galena and 
had driven west on said route 5 to & point where there is a road 
rumning south, referred to by the witnesses as the Frentress Lake 
road. Appellant testified that he turned into said road for the 
* purpose of turning around and driving back to Galena. 

Edwin Franzgmeier, the driver of appellee's car, testified: 

"As I approached the Frentress Lake intégwseetion I saw Mr. Brown 
about 900 feet away. He was making the turn south into the 
Frentress Lake lane, He next backed across Route 5 with his hind 
wheels off the pavement. The front wheels back of the front line. 
He paused quite a length of time. When I reached a distance of nearly 
twenty feet of the car he pulled out abruptly before me. I whistied 
when I was quite a distance, and slowed my ear when he was backing 
across the pavement. When I was eighty feet from him I sounded the 
horn a second time. I put on my brakes as hard as I could; it was 
impossible to get by on either side." 

On eross examinetion, this witness testified that he had deen 
driving at about forty miles per hour; that he had slowed down and 


was going about twenty miles an hour when the cars collided. 
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Appellant testified: "When we came to the Frentress Lake road 

. that evening, having decided before that we had gone far enough, 

I decided to turn. There were no cars in sight at the time I headed 
in, but about the time I stopped re was approaching from the 
west coming around the curve. It was a half a mile or better away. 

I made my stop, backed out on the highway, crossed over towards the 
opposite side and headed towards Galena; I made my low and second 
shift and had started to make my last shift and had gone possibly 
thirty feet when I was struck. I was struck from the rear on the 
right rear spare and bumper, Exsewzmetir Frangzgmeier's car struck me." 

Appellee's son and appellant were the only eye-witnesses to the 
collision. The other witnesses who testified confined their testi- 
mony to the location of the cars, ete., after the collision. 

While the evidence is conflicting, we are unable to say that 
the verdict is against the manifest weight of the evidence. We would 
therefore not be enennted in reversing the judgment for that reason, 

It is next insisted that the court erred in giving the four 
instruetions given on behalf of appellee, the contention being that 
they were not based on the evidence. 

This objection is well taken as to the first and second instruct- 
ions. Neither of these instructions, however, direets a verdict, 
and we do not think that appellant was prejudiced by the giving of 
the same. 

The third instruction is as follows: 

"The Court instructs the jury that it is the law of this state 
that motor vehicles entering upon or crossing Routes 1 to 46 inelu- 
sive, shall come to a full stop as near the right of way as possible 
before driving upon the paved portion and regardless of direction % 
shall give the right of way to vehicles upon said highway." 

This instruction states a correct principle of law. It does 
not direct @ verdict, and in our judgment appellant was not prejudiced 


by the giving of the same. 
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It is insisted that appellee's fourth instruction is erroneous, 
in that it authorizes the jury in assessing damages, to allow for 
"the value of the use (of the car) while the owner is necessarily 
deprived of it, while it is undergoing repairs" when there was no 
evidence as to the value of such use. 

The undisputed testimony in the record is to the effect that 
the actual damages to said automobile amounted to $208.00, this being 
the cost of materials and labor in repairing the same. The error in 
giving said instruction was therefore harmless, 

It is next insisted that said judgment should be reversed on 
account of counsel for appellee arguing to the jury that appellant 
carried liability insurance. 

The record discloses that such argument was made, but also dis- 
closes that appellant himself was responsible for allowing the 
matter to be brought into the case. Appellee testified, without 
objection, that in a conversation he had with appellant, when the 
matter of settlement for the damages to appellee's car was peing dis- 
cussed, appellant said "he would like is settle it if possible. He 
said he would be obliged to see his insurance company." 

Edwin Franzmeier testified, without objection, "they (appellee 
and appellant) talked of keeping it out of court, and Mr. Brown said, 
' I will have to take it up with my insurance company!*® On crosw 
examination of this witness, appellant's counsel asked this question: 
"Q. Do you recall writing a statement of this case to Mr. E. W. Heise, 
supervisor of property damage claims of the insurance company having 
Mr. Brown's insurance, about September 13, 1928?" 

Appellant, on his direct examination, testified that he told 
appellee "we would see ee the payment. I said we will get our 
ears off of the highway and we will settle this later. I said I am 
protedted by insurance, and whatever they say goes." 

Appellant is not now in a position to urge with effect the 


objection as to the remarks of counsel. 
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It is also insisted that the court erred in refusing to direct 
a verdict in favor of appellant on the motions made at the close of 
appellee's evidence and again at the close of all the evidence. 

The court did not err in denying said motions, as the evidence 
of appellee, taken as true, with all reasonable inferences to be 
drawn therefrom, fairly tended to prove his cause of action. 

While other errors were assigned on the record, they were not 
referred to in the brief and argument, and are therefore taken as 
waived. 

For the reasons above set forth, the judgment of the trial 
court will be affirmed. 


Judgment affirmed. 
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SECOND DISTRICT 


STATE OF ILLINOIS, | 
. I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 

and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 


entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
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that afterwards, to-wit: On 


the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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General No. 8071 Agenda Wo. 30. 
In the Appellate Court 
of Illinois 
second District 
May Term, A. D. 1929. 
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First Trust and Savings Bank 
of Sterling, Illinois, a 
corporation, 
Defendant in error 
Error to the City Court of 
VS. I 
; Sterling, Illinois. 
Edward N. Peterson, et al 
(Edward ©. Peterson, Blizabeth ' 
E. Peterson, Marguerite C. 
Feterson and Db. G. Kingery - 
Plaintiffs in error) 
Opinion by Roggs, J. 

On November 19th, 1927, defendant in error filed a bill in 
the city court of Sterling, to foreclose a mortgage on certain 
residence property in the Sity of Sterling. The bill alleged that 
said mortgage was given by plaintiff in error, BE. N. Peterson to 
CG. 2. Sheldon on October 22, 1922, to secure the payment of notes 
aggregating the principal sum of $6,180; that said notes and 
morteage were thereafter duly assigned to defendant in error bank; 

net said principel sum was due and unpaid, together with interest 
thereon from October 22, 1926, Said bill further alleged timt on 
Warch lst, 1924, after the execution of said mortgage, plaintiff in 
error had conveyed the mortgaged premises to his wife, Elizabeth 
C. Peterson, who thereafter on July 29th, 1927, with her husband 
the said EB. W. Peterson, conveyed the same to their daughter, 
Marguerite EF. Peterson; that certain mortgages or trust deeds had 
been placed on said premises by plaintiffs in error, and certain 
judsnments had heen taken ogainst the said E. N. Peterson, all of 
which judgments and mortsages were alleged to be subsequent and 
inferior to defendant in error's lien. 


Plaintiffs in error filed a joint ani several answer to said 


bill, admitting the execution of said notes and mortgage to Sheldon, 
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but denying that anything remained unpaid thereon; charging 

that on October 22, 1923, the date of said notes and mortgage, 

a contract was executed between 4%. E. Sheldon and the mortgagor; 
that said contract among other things, provided that the mortgagor 
Should give to Sheldon "as collateral for said loan a i of 
&@,000 secured by a second mortgage” on certain deseribed farm 
lands in Lee County, "and will endorse said $8,000 so as to create 
@ personal liability es endorser; * * * that seid collateral shall 
be held by said first party as security for the payment of said 


$6,000 loan in event that second party defaults in the payment of 


‘interest as it becomes due or the principal when it matures, first 


party may sell said $8,000 note ani mortgage without notiee on the 


best terms obtainable by him at either private sale or public sale 


(Qu 


and apply the proceeds on said $6,000 loan. Sai second party 
asrees to deliver with said $8,000 loan a proper assignment of the 
mortgage to first party so as to invest him with the power to dis- 
pose of same in the event of default as aforesaid." 

Said answer further wheres that Peterson, on January 12, 
1924, endorsed and delivered to Sheldon said ere for $8,000, 
and assigned said second mortgage to him; that, on the same date, 
Sheldon endorsed and delivered said notes to defendant in error, 
tosether with the mortsage securing the same; that said assignment 
was made without authority of law and in violation of his contract; 
that at the time of said assignment Peterson was not in default of 
said principal or interest on said $6,000 loan; that gaid bank 
thereafter filed a bill in the Circuit Court of Lee County to fore- 
close said $8,000 second mortsage; that thereafter ssid guit was 
settled by the ovmer of said lands executing and delivering to 
defendant in error bank a deed in full satisfaction of said mortgage. 

Thereafter, on November 26th, 1927, the Petersons filed a 
eross bill, reciting the facts above set forth, .and praying that 


"an account may be taken of the amount due your orator on said 
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promissory notes; and that the defendant bank may be required to 
pay what sum shail appear due them or any of them between said 
$6,000 and $8,000 notes and all interest collected by said defend- 
ant bank on any of said aotes may be applied to said $8,000 note, 
and that it may be required to pay all rents collected on said 
Lee County lands," etc. 


To said cross bill, defendant in error filead an answer, whieh 


4 


‘was leter amended, admitting the execution of said contract, 


alleging that it secured title to said $8,000 notes by sarnish- 
ment proceedings; admitting that it had accepted a deed to said 
lands in full satisfaction and discharge of said $8,000 notes; 
allesing that the assignments and transfers by Peterson were made 
to defraud his creditors, that plaintiffs in error do not come into 
court with clean hands, and are not entitled to relief. 

On hearing, a decree was rendered, dismissing said cross 
bill for want of equity, and foreclosing said mortgage. An appeal 
was prayed but not perfected. ‘The record discloses that the prem- 
ises were sold by the master in ehaneery pursuant to said decree; 
that defendant in error purchased said premises for the full amount 
of the debt, interest and costs, and that said decree and costs } 
have been fully satisfied. This writ of error is prosecuted to 
reverse said decree. 

The record discloses that He N. Feterson, on October 22, 1923, 
neescred. from Sheldon a loan of $6,000 for which he agreed to 


pay a commission of 3%, or 180. ‘three note& were executed for 


$2,000 each, due three years after date, and three notes for 60 


eaeh, due in one, two and three years after date, respectively, 
all bearing interest at the rate of 7% per annum. Said notes 
were secured by a mortgage to Sheldon on the residence property 
here involved. On the same date, Peterson entered into a written 
contract with Sheldon, which provided that Peterson wes to obtain 
a second mortgage for $8,000 on a farm of 251.57 acres in Lee 


County, owned by one Ignatius G. Schmit. Said contraet stated 
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that seid farn wes represented to be worth $52,000, subjec 


ot 


to a 
first mortgage of 320,000, and that said $8,000 second mortgage 
would be subseouent only to said $20,000 mortgage; thet the notes 
‘and ssid second mortgage were to be assigned to Sheldon as collater- 
al, for said $6,180 losn. Said nowtvnut also provided for sale in 
ease of default, ete., as above set forth. 

Peterson procured said second mortgage and, on January hey 
1924, assigned the same to Sheldon and indorsed the notes secured 
thereby. On March 29, 1924, Sheldon sold said loan of $6,180 to 
the First National Bank of Sterling, and delivered to it said 
collateral. The evidence is thet the First National Bank and 
defendant in error are affilieted and practically one institu- 
tion, the officers of the one being also officers of the other, 
except they have different cashiers. 

On Mareh 12, 1924, one John W- Martin took judgement against 
E. N. Peterson for %2,046.38. Martin's judsment was assigned to 
Sheldon, and by him to defendant in error. On Mareh 29, 1924, de- 
fendant in error instituted a garnishment proceeding in the city 
court of Sterling against the First National Bank, claiming on said 
judements. The First National Bank entered its appearance and an - 
swered that it held said second mortgage of $8000.00, as collateral 
security. Judement was rendered thereon, requiring said First 
National Bank to deliver said collateral notes and mortgage to 
defendant in error, which was done on April 5, 1924. 

At the April term, 1924, of the circuit court of Lee County 
defendant in error filed a bill to foreclose said $8,000 mortgage. 
On May 17, 1926, pending seid foreclosure proceedings, the owners 
of said farm lands conveyed the same to defendant in error, in full 
satisfaction of said mortgage indebtedness. 

On September 26, 1924, defendant in error purchased or took 
over from the First National Bank said mortgage and notes for 
$6,180. under an assignment from Sheldon to it, dated and acknow- 


ledged by him. Sheldon testified thet the date was erroneously 
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stated, and thet said assisenment was actually given to defendant in 
error on April 1, 1926, in order that defendant in error might 
foreclose said mortgage. The evidence is that Peterson paid the 
interest on said $6,180 uv to Cetober, 1926. 

On March 1, 1924, ©. NW. Peterson conveyed said residence 


property to his wife, Blizabeth C+ Peterson. Thereafter, on July 


29, 1987, she, with her husband, conveyed the same to their daughter, 


Marguerite Ke Peterson, and the contract with Sheldon was assigned 


—t 


te her. On April 7, 1927, He. N. Peterson filea his petition to be 
adjudged a bankrupt. in said petition, he listed as a part of his 
liabilities said notes for 46,180. 

It is the contention of plaintiffs in error that, under the 
Gontract with Sheldon, the mortgage of 38,000 was assigned solely 
@s collateral security for said $6,180 loan: that defendant in 
error should be held to ire received $8,000 on said collateral; 
that the same should be applied in satistaction of said mortgege of 
$6,180; and tha t there was no authority for applying said $8,000 
on any other indsbtedness of Ei. N. Peterson. 

Gounsel for defendant in error insists that the conveyances 
by Ee RN. Peterson to his wife, and py her to her daughter, were 
Made for the purpose of defrauding the creditors of i. N. Peterson, 
and that no relief can be granted under said cross bill. 
he N. Feterson testified that his wife had loaned him various 
sums of money at different times; that they settled on $2,000 
as the total amount due to her, and that he conveyed said premises 
to her in satisfaction thereof. He further testified nae said 
preperty was worth $8,000 at the time of this conveyance; that 
his daughter, Marguerite, had taught school in Rockford for several 
Years, and had advanced to her mother approximately 53,000 out of - 
her earnings, and that- the gonveyance to the daughter was made in 
satisfaction of said indebtedness. 

Fraud is never presumed. It must be affirmatively shown, 


Like any other fact. Schroeder v. Walsh, 120 Ill. 403-409; Brady 
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ve. Gole, 164 T11. 116-1213; Union Wational Bank fs. State National 
Hank, 168 Ill. 256-264; MeKennan v. Miekelberry, 242 I11. 117-134, 
Something more than mere suspicion is required to prove allegations 
of fraud. The evidence must be clear and cogent, snd must Lekve 
the mind well satisfied that the allegations are true. Shinn v. 
Shinn, 91 Tl]. 477; Shroeder v. Walsh, supra, 408; MeKennan v. 
Mickelberry, supra, 134, 

"Wraud is never presumed when transactions may be fairely 
reconciled with honesty, and if the weight of the evidenee is in 
favor of an honest motive, thet conclusion should be adopted." 
MeKennan v. Mickelberry, supra, 134, citing Mey v. Gulliman, 105 
Till. 2723; Bowlen v. Bowlen, 75 I11. 143; Sawyer v. Nelson, 160 Ill. 
629; Brady ve Cole, supra. 

Gounsel for defendant in error evidently takes the position 
that where the transactions sallea in question are between husband 
and wife, a different rule obtains, and that merely showing son- 
wevyances have been made and thet thereafter the grantor becomes in- 
solvent, is all thst is necessary to stamp the transaction as \ 
fraudulent. 

"Relationship is merely a cireumstance that may excite suspi- 
@ion, but will not of itself amount to proof of fraud, or show | 
the absence of a bona fide debt. Hughes v. Noyes, 171 Ill. 57s 
American Hoist and Derrick Co. v. Hall, 208 id. 597; Merchants. 
Natl. Bank v. Lyon, 185 id. 5345; Avers Natl. Bank v. Barber, 
287 id, 182." Imuthey & To. vs Paradis, 299 Ill. 380-585. 

A husband may deal with his wife or relatives in business 
matters, and protect them by conveyances in satisfaction of exist- 
ing indebtedness, if done in good faith. Iuthy & Co. v. Paradis, 
supra, 386. — % 

Before the burden to disprove fraud could be cast avian plein- 
tiffs in error, it would be necessary for defendant in error to 
introduce evidence that there was no valuable consideration. Tuthy 


& Co. v. Paradis, supra, 386. The testimony offered on behalf 
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of plaintiff in error discloses a valid consideration for the eon- 


a 


veyance by #. N. Peterson to his wife, and also from the wife to 
the daughter. No evidence was offered or admitted, in any wary 
disputing said te stimony. While the court will carefully seruti-~- 
nize trensactions between husband and wife, it cannot relieve de- 
fendant in errer of the burden of aegiiding evidence tending to 
show that the transaction was fraudulent, or that the conveyance 
was void. Bowman v. Ash, 143 Ill. 649; Sawyer ve. Moyer, 109 Ill. 
461; Luthy & Co. v. Pradis, supra, 386. 

The evidence not only shows a valid consideration for said 
eonveyance from Pe son to his wife, but also discloses that it 
was made some three years prior to Peterson being adjudged a bank- 
rupt. There is nothing in the evidence to disclose that, at the 
time said conveyance was executed, Peterson was not entirely solvent. 
Neither is there anything to show that, after the making of said 
conveyance from Peterson to his wife, he did not have sufficient 
property remaining with whieh to pay all cf his then cbhligations. 
in other words, defendent in error has alleged fraud, but has failed 
to prove it. 

Another things that might be observed in this tase, in sconneet- 
iou with the bankruptcy of Peterson, is the well. known decline in 
valucs of real. estate. At the time the mortgage of $6,180 was 
executed, the sontract between Sheldon and Peterson, made contempor= 
aneously therewith, recite a that the value of the Lee county land, 
on Which the second mortgage of $8,000 was siven, was $52,000 
aad that sald mortgage of #8,000 was subjeet only to a prior mort- 
gage of $20,000 thereon. This clearly discloses that, at said 
time, said mortgage of 98,000 was worth its face, and was the 
property of Peterson, evidencing that, at that time, he was a man 
ef some means. The amount of his indebtedness not being disclosed, 
the proof fails to support the allegation of fraud. 


In Iuthy & Co. ve. Paradis, supra, the court in diseussing a 


question of this character at pare 385 says: 
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"There was no presumption of fraud which required the de- 
fendants to introduce proof to overcome it, The ee and the 
deeds purported to be for = valuable consideration. Before the 
burden do disprove fraud could be cast upon the defendants, it was 
necessary for the complainants to introduce evidence that there 
was no valid eonsideration." 

Counsel for defendant in error also argues strenueusly 
that the assignment of the mortgage here in question to defendant 
in error was not made until April 1, 1926, instead of February 15, 
1924, the date which it bears arid on which it purports to have been 
acknowledged. Whether or not this is very material, the certificate 
of acknowledgment is prima facie true and correct, and sannot be 
impeached by the mere testimony of the grantor. Watson v. “atson, 
118 Ill. 56; Sassenburg, v. Huseman, 182 Ill. 341; Gritten v. 
Dickerson, 202 Ill. 372; Kasturska, v. Bartkiewiez, 241 Ill. 604; 
Spencer v. Razor, 251 Ill. 278; Houlihan v. Morrissey, 270 Ill. 66-73. 

"io impeach such a certificate the evidence shovld &f viexe 
than produce a mere preponderance aad ve its integrity in the bal- 
aucing of probabilities. It should, by its compieteness and reliable 
eharacter, fully and clearly satisfy the court that the certificate 
is untrue and fraudulent. Monroe v. Poorman, 62 Ill. 523; ificPherson 
Ve oanborn, 88 id. 150; Marston v. Brittenham, 76 id. 611." 

In Dickinson vs. Dickinson, 305 Ill. 521, the court, in dis- 
cussing a question of this character, at page 528 says: 

‘There ig no allegation the acknowledgment was obtained by 
fraud, and it has been decided where there is no allegation or proof 
of fraudulent eollusion between the notary public taking the acinow - 
ledgment and an interested party, his certizvicate must prevail over 

he unsupported evidence of the grantor. Oliphant ve Liversidge, 
142 Ills 160; Watson ve Watson, 118 id. 56." 

3said point is therefore not well taken. 

Some point is also sought to be made by defendant in error 


to the effect that Plaintiffs in error. are not in a position to 
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question the manner in which defendant in error came into possession 
of said second mortgage of $8,000, inasmuch as it is claimed &. N. 
Peterson was a party to the sarnishment proceedings under which title 
is claimed, while plaintiff in error was made a nominal party to said 
procescdings, it was without his knowledge, acquiescence or consent. 
Plaintiffs in error are therefore not to he prejudiced by anything 
that occurred in connection with said garnishment proceeding. 
A mortgage is not assignable, either at common Law or under 


he statute. The assignment of a mortgage is only recognized in 


we interposed against an assignee. Peacock v. Phillips, 247 Ill. 


io. vw. Kvansz’, B@1 Ill. 84-91; 
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Hirsh v. Arnould, 318 T11l. 28-43. It there fo ve follows that when 
defendant in error took said assignment from Sheldon, it took it 
‘gubject to ail ecuities and d-fenses to whieh it was subject in his 
hands. The bank having acespted a deed to said Lee county farm 
lands in full satisfaction of said $8,000 collateral mortgage and 
interest, it was its duty to apply said proceeds, so far as nec- 
BaSary to the payment of said $6,180 notes and mortgage, before 
making application of said funds on other amounts ewing by hin. 
Defendant in evror should be required to account to plain- 


tiffs in error for the amount of said $8,000 second mortgage and 


f said conveyance to it, with 


Oo 


~ | s a 2 es a} hi . ’ ds, 
ecrusd interest thereon to the date 


interest ou such total amount et the rate of By per annum from that 
date to the date of said decree. The morteare indebtedness on said 
homestead property should be satisfied therefrom. As said property 


has been sold, if defendant in error holdg the certificate of pur- 
shase, the same should be ordered surrendered up and eancelled. If 
heiéd. by some third party, defendant fy error shovld be decreed to 
redeem said pr remises from said mortgaze sale. Whatever balance may 


remain in the hends of defendant in error, the same to be applied on 


the judgement taken by defendant in error on said note of #4 500, 


AY eae i) 
Latina 
‘ > ; mi 
x 
. ' 
Dee Ci oe Niet y's ee DRG Tas ed ne cate 
BAGS Ghat UR ig a ee ae 


notgson2og etal emes tome wt doeinek of fokdw oot. conten: edt goiteomp 


eH «&¢ bemtefo el oh. ae Hesrmie aoc 008, Be to onegt tom £xossg Bige, ke 


= 


fete dotcy zebsy eyntbhossons taculeiatsg ont of. Uesg.s esr. montages - 


ise ct udveg Isxisom f ohem esw coixe ak tiftiastielg olinw ,femisdoosk 


o,iaeence to sonsesetupes , son helwoowl cin tyortivo ssw ti , aot besoaae 


peidovme yd beetioteay. od ot tom oxoterodd ete otro wt ektidatel? 
oe axtbeooorg: tasmielares, Stee xtiw coltoasmms. st Sotsvsoe tedt 
“Sehr towel nommoe. ts. vodtie. .oidamiens son ei, egsattomed:g gf 

»- sit! Hesiogossy vine of sxnsntcom A to duasmmraiags: ont! sotstad 2) ostt 
“Ser ,deysattem. ect tenisgs es foo, ,osreteb yard. aviiupe Ie evagoe 


eA LINAS ceqiliistl. ,y x00988F s99R lees, ee tantens Bbesoqrvetas of 


2 ¢28-K8..f1T 10¢. senesS anv .0D eneld. of efT- girdedd ES: geTaaTos | 


Z 


horu. dadt. ewoliot eroleqodd 72. «SA-O8.0f7 848 _bileomrs A oF Hecke 


-#1-xees tf ,nobled? moxt tmemgetees Sen, doot. towse at, dmpbpoe ed 


Peiw et tostdne. vow tL dotme od epemetoh Dre relthnps: fie oF Niece 


ry metved tosd-e fs eboest 
te ro liatiniteks: Liwt st. bbset 


ae wiewoo get biaee ot boeh o. botgeses 


if: — iomt Sevevslios 000,98 DL 
ae 


f 


es 28 tel ok .ebesoova bien Whose o¢ ywd atti eaw gh ,tosreres 


‘Pn 


“gr0ted,anantizes fre, acéen OG6L,.85. bb ve Lo daesyprag ent, of DARERE 


ae apid vd galve etevone conte mo eiact Diese. ho selisslloge: saben 








ey 


~sisig at intoots. ot) Leriupex JEP go cte mors a: tasbapte.. ae 


Aan: oyentrom froope, 000,88 fia. to devoms erg tet epurey ry: pth te 


. 


ttiw .¢i ct somysvitho Biss, to, etsh- ert ot wootott trenodnt bebmpog 


tent mopl sane reg Ba fo! eden ose to teweme Leto dy Hoa ro deetotal 


‘Dine no sracketdeini osondnom off .seteeh Blase Toy etek ert. og) ope 
Mevoceur Dime A: umoctorendd) Deltattae, od Alec ne winece te: haotaonod 
‘emu ko etectittaos ent phfod sevae «i trebsoteh th, hifee need. med 
42s. beLleones. bos: qu Herohwonsee boteh ro of bined enbe edt. ~oaeip 


o¢ Booveol ed hisode torr, mt dtorsineteb .utesg Brint. somos. td Sie 


vem sonetsd aevetedW ates ozsudcom Dhow: mock Boer egy Stam mecber 





mo betigns ey of ema ont rome: ab toshmetoh Lo abreast pall 


006,244 Lo. odors Died nd: gore, wb tacbroteh ed moked & 










Bs 


=j0~ 


! 


provided the collateral which the evidence discloses the bank held 


While the eross bill prayed for an accounting as to the rents and 


7 


profits on said Lee County land covered by said $8,000 mortgage, we 
are of the opinion and hold that plaintiffs in error would not be 
entitled thereto. 

Fer the veasons above set forth, the dedree of the trial court 
will be reversed and the cause will be remanded, with directions 


to enter a decree in substantial compliance with our holding herein. 


Reversed and remanded with directions. 
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STATE OF ILLINOIS, | 
ss. 


} I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 


SECOND DISTRICT 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 

_In Testimony Whereof, I hereunto set my hand and affix the seal ot 

said Appellate Court, at Ottawa, this ——day of 





in the year of our Lord one thousand 





nine hundred and twenty- 








Clerk of the Appellate Court 
(53761—3M—17-27) 
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/ Begun and held at Ottawa, on Tuesday, the Seventh day of May, in 


the year of our Lord one thousand nine hundred and twenty-nine, 


within and for the Second District of the State of Illinois: 
Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 


AUG 5- 1929 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 


i: 
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General No. 8082 Agenda Wo. 38 


In the Appellate Court of Illinois 
Second Dis trict 
May Term, A. D. 1929. 


The People of the State of Illinois, 


cs 


Defendant in error, 
Error to the County Court of 

VS. 
Winnebago County. 
Joe Guston snd Faul Scamardo, 


Plaintiffs in error, 


Opinion by Boggs, J. 

Plaintiffs in error were convicted in the county court of 
Winnebago County upon an information charging them with the utlawfal 
ek operation of a still, and sentenced to six months imprisonment 
in the State Farm at Vandalia. To reverse said judgment, this writ 
of error is prosecuted. 3 

Plaintiffs in error, in their brief and argument, state the 
proceedings involved substantially as follows: 

"The plaintiffs in error were in the possession of a farm 
located in Rockton Township, Winnebago County. <A complaint for a 
search warrant was made by Harry Baumgartner, a hired informer and 
investigator for the State's Attorney of Winnebago County, charging 
that intoxicating liquor was unlawfully pissessed and kept for sale 
at said farm. Complaint was made before 0. M. Williams, a justice 
of the peace, whose office was in the Forest City Bank Building, 
Rockford, Illinois. ‘The warrant was directed to the Sheriff of 
Winnebago County, Illinois, and commanded the officer executing the 
same to bring before said justice forthwith at his office in said 
Forest City Bank Building any and 211 persons who might be round at 
said premises in the possession of intoxicating liquor, together 
with the property found, to be dealt with according to law. The 
Sheriff conducted the search of said premises and found a still in 
operation. He found the plaintiffs in error in possession of said 


premises and placed them under arrest. The Sheriff dismantled the 
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still and removed it to the raar of the Court House at Rockford, 
taking the plaintiffs in error with it. ‘The Sheriff did not paing 
the plaintiffs in error to the office of the magistrate, but the 
magistrate came to the rear of the Court, * * * looked at the plain- 
tiffs in error and then went away. There were no witnesses sworn 
and not even the semblance of a judicial hearing. 

"fhereafter the information was filed in the County Court of 
Winnebago County dhatetne the plaintiffs in error (1) with the 
unlawful operation of a still, (2) with the unlewful manufacture of 
intosicating liquor, and (3) with the unlawful possession of the 
same. Plaintiffs in error thereupon vefore the trial of the cause 
was entered into made a motion to impound the evidence seized at 
the farm and to suppress 211 information received. by the officers 
while searching the farm on the grounds that {1) the officer execut- 
ing the eemiet did not strictly obey its command and forthwith 
returm them to the office of the magistrate, (2) because the magis- 
trate did not upon return of the warrant deal with the plaintiffs 
in error according to law and give them ea preliminary hesring. 
Also, 3) because the informer who signed the complaint for search 
warrant received information upon which to base his complaint while 
he was a trespasser on the premises occupied by the plaintiffs in 
error, having gone there for the avewed purpose of invading the 
premises and obtaining evidence against them. 

"Upon the motion to impound, Harry Baumgartner, the informer, 
testified that he went on the farm occupied by the plaintiffs in 
error without the consent of the owner or of anyone in possession; 
that he smelled fumes coming from one of the buildings which he de- 
seribed as fermenting mash; thet at the time he was being paid by 
the State's Attorney of Winnebago County and that he was on the 
premises for the purpose of detecting illegal licuor. * * * He 
further testified that he was not an officer of any Kind for 


Winnebago County or the Federal Government, 
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"There was further testimony introduced in sand hearing 
showing that plaintiffs in error were not returned to the office of 
the magistrate and that the magistrate did not accord to the plain- 
tiffs in error a judicial hearing upon their return. These facts 
were all practically concedeGt by the defendant in error vpon the 
hearing. 

"The trial judge overruled the motion of the plaintiffs in 
error and the plaintiffs in error thereupon interposed pleas of 
not} guilty. Plaintiffs in error waived the intervention of a 
jury and the trial proceeded before the court. Upon the trial of 
the cause timely objection was made to the weumkp reception of any 
evidence revealed by Virtue of the search warrant, but the court 
denied the objections. The court found the plaintiffs in error 
guilty and sentenced them as aforesaid.” 

To the statement made by plaintiffs in error, it should be 
added that the search warrant charged not only that intoxicating 
liquor was unlawfully possessed, but that it was also "kept for 
sale, sold, disposed of and manufactured." 

No question is raised as to the sufficiency of the information 
or the proof offerSd in support of the same; in other words, it 
is not contended that plaintiffs in error were not guilty as 
charged. 

Two principal grounds are urged for a reversal of said sudgedn uel 
the first being that "the failure to return the defendants to the 
office ef the magistrate who issued the warrant, and then and 
there have a hearing to determine whether or not proverty per 66 
unlawful had been seized under the warrant, and whether there was 
reasonable grounds to believe that the defendants were in possession 
ef it, rendered the warrant and all proceedings thereunder void." 

In this connection, it is not contended that the search warrant 
was not, in its terms, in strict compliance with sections 29 and 
30 of the Illinois Prohibition Act, nor that the intoxicating 


liquors and the still in qestion were not seized under a warrant 
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issued in strict compliance with the provisions of said statute. 
The irregularity complained of is that, following the seizure of 
said liquor and still, the same together with plaintiffs in error, 
were not taken before the justice who issued said warrant for a 
hearing thereon as provided by said Act. 

The record brought in review by this writ of error has nothing 
to do with the proceedings had before said justice on the return 
of the search warrant. If the complaint and search warrant were 
issued in compliance with said statute, and the still and liguors 
were seized by the sheriff under a proper warrant, then the trial 
court properly overruled the motion to impound said evidence. Any 
irregularities that may have occurred in the justice eourt following 
the seizure of said still and liquors would not in any way affect 
the validity of the judgment in this ease, 

On the hearing on the motion to impound said evidence, plain- 
tiffs in error ealled said investigator as a witness. He testi- 
fied: "I have in mind the date January 3rd. .0n that date, I should 
judge I was around forty yards from that still when I first became 
aware of the fumes I have sworn to. I might have been closer than 
that -- no further. I wes right back of the building the still was. 
in, in the diteh where the slop ran, on the vinasy; Beter than 
eighty rods at that time from the main travelled highway," ete. 

The evidence, therefore, on the part of plaintiffs in error as 
well as the State, disclosed the operation of a still and the 
possession of said liquors, contrary to the provisions of said 
statute. : 

Section 28 of said Act provides: 

"It shall be unlawful to have or possess any liquor intended 
for use in violating this Act, or property designed for the illegal 
manufacture of liquor, and no property rights shall exist in such 
liquor or property." 

In discussing said provision, the supreme court in People vs. 


Lavendowski, 529 Ill. 225, at page 229, says: 
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"Neither section 29 nor section 30 of the Prohibition Act 
makes provision for the forfeiture or destruction of the property 
taken upon a search warrant. The récord in the case at bar fails 
to show any action, proceeding or order concerning the title to or 
the ownership or possession of the seized property, nor does it 
appear that any disposition of the property was made. Hence plain- 
tiff in error was not deprived of the property taken by authority 
of the search warrant. Moreover, even if, after his conviction, the 
property had been forfeited and destroyed he would have no ground 
for complaint, An owmer of property has no vested or constitutional 
right to use or allow the use of it for purposes injurious to the 
pibiie health or morals, and the State has the right, in the exercise 


of its police power, to provide for the seizure and destruction of 


property so used. Gambling instruments, in their nature incapable 


of use for any other purpose, and intoxicating licuors held contrary 


‘to law, are within this rule. Under the Prohibition act, intoxicat- 


ing liquors, when illegally possessed,,are no longer recognized as 
property. Seetion 28 of the act (Cahill's Stat. 1925, p. 1035) 
expressly pro vides that it shall be undawful to have or possess 
any liquor intended for use in violating the act or any property de- 
Signed for the illegal manufacture of liguor, and that no property 
right shall exist in any such liguor or vreperkay. Articles custom- 
arily regarded as property when lawfully acquired and used for 4 
lawful purpose, may by statutory enactment cease to be so treated 
and become liable to seizure, forfeiture or destruction if they, or 
the uses to which they are put, are deemed pernicious or danserous 
to the public-Welfare. (Glenon v. Britton, 155 Ill. 232.)" 

Without further discussing this point, it is only necessary 
to say that it is not well taken, and that, on this hearing, we 
have nothing to do with the proceedings in,the justice court, 
following the taking of said property under said search warrant. 

The second ground urged is that "the facts to which the 


affiant swore in order to obtain the warrant, came to his knowledge 
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while he was a trespasser on the premises where the defendant lived. 
He was on the premises unlawfully, for the purpose of spying on the 
plaintiffs in error so that he could furnish himself with facts upon 
which to base his affidavit. ‘The werrant was therefore void." 

Without expressing any opinion ss to whether, if properly pre- 
served, the ground here urged would have merit, it is only necessary 
to say that this ground was not urged before the trial court. Six 
specific points were urged before the trial court on the motion to 
impound said evidence. The point here sought to be eed Gab not 
included in any one or more of them, either directly or indirectly. 
It is therefore not before us for review. Bruen v. People, 206 Ill. 
417-424; People v. MeCauley, 256 Til. 504-511; Darley v. Thompson, 
299 Ill. 122-124. 

&s no grounds have been urged going to the merits of said 
eause, the Judguen t of the trial court will be affirmed. 


Judgment affirmed. 
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= and held at Ottawa, on Tuesday, the Seventh day of May, in 
the year of our Lord one thousand nine hundred and twenty-nine, 
within and for the Second District of the State of Illinois: 

Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 

Hon. THOMAS M. JETT, Justice. 

Hon. NORMAN L. JONES, Justice. 

JUSTUS L. JOHNSON, Clerk. 


FLOYD 5. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 


AUG 5— 1999 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 
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General No. 7955 Agenda 3 


FEBRUBRY TERM, 1929 


CITY OF HIGHLAND PARK, 

a Municipal Corporation, 
by Olaf Lindblom, 

a Taxpayer, 


APPEAL FROM THE CIRCUIT COURT 
OF LAKE COUNTY. 


VS. 


) 
) 
Appellee ) 
V. CG. MUSSER, 
) 


Appellant 


Jett, J. 

This suit was brought by Olaf Lindblom, a taxpayer of 
the city of Highland Park, Illinois, appellee, to recover back 
‘for the said city a sum of money paid to V. C. Musser, appellant, 
for services in spreading certain special assessments. Trial 
by Jury was waived and a trial by the court resulted in a judgment 
in favor of appellee and against the appellant for $4107.61, and 
costs of suit. From said judgment, appellant prosecutes this 
appeal. 

A number of reasons are assigned and argued for a 
reversal of the judgment but in view of the conclusion we have 
reached, there is no occasion for discussing more than one reason 
to-wit:- whether or not appellant Musser was eligible to hold the 
position of a spreader of special assessments. 

Musser was Chief Clerk of the city of Highland Park, a 
city organigad and operating under the Commission Form of 
Government, continiously since 1917, and up to the time of the 
institution of this proceeding in February 1926; appellant was 
appointed Chief Clerk by the city council of the city of Highland 
Park, on May 9, 1924, and worked in the department of accounts 
and finance part of the time, and in the department of public 
affairs the rest of the time; his salary as Chief Clerk of 
said city of Highland Park, was fixed by ordinance at $2520 per 
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It is conceded that Musser was appointed to spread the 
special assessments involved in this proceeding and in pursuance 
of said appointment, he spread the assessments and did all other 
work incident thereto and the city council allowed his bill for 
his services, which was paid to him, under and by virtue of, the 
vouchers introduced herein in evidence. There is little, if any, 
dispute as to the facts in this cause and that the main question 
is, whether or not the appellant may hold the position of spreader 
of special assessments concurrently with the position of Chief 
Clerk of the city of Highland Park. 

Section 9, Par 83 of Article 6, 8f Chapter 24 of the 
Revised Statute Provides:- No Mayor, Alderman, City Clerk, or 
Treasurer shall hold any other office under the city government 
during his term of office. In City of Lawrenceville vs Hennessey 
244 Ill 464, the court, in discussing the question as to the 
“Making of an assessment, at pages 466 and 467, said:-"The person 
so appointed is not technically an officer, but is an agent or 
employee for a single and specific purpose, whose functions are 
at an end upon the completion of his work. An office is a 
public position witch does not end with the performance of a 
particular duty; (People vs Loeffler, 175 Ill. 585); but the 
legislature evidently regarded the person appointed to make an 
assessment as an officer, since he is called an "officer" in 
defining his duties in Sec. 39 of the "Local Improvement Act." 

In other words, it is held that the position of the person appointed 
to spread special assessments is not a contract or job in contem- 
plation of law, but an office. Se@¢tion 295 of Chapter 24 

Smith-Hurd Revised Statute fixed the salary of Commissioner's 

under the Commission Form of Governnent. 

section 296 of said gekyher among other things provides: 
"All other officers, assistants or employees of such city shall 
receive such salary or compensation as the eoamats thereof shall 
by ordinance provide." 

Musser held the office of Chief Clerk, and it is claimed 


by appellee that he cannot have any greater power or authority than 
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his superior is given. If the City Clerk could not hold the office 
of special assessment spreader, neither could his Chief Clerk 
hold it. Appellant insists that the general rule, that no person 
ean hold more than one office at a time arises only in cases 
where the offices are incompatible and he argues that the office 
of Chief Clerk in the City Clerk's office and spreader of special 
assessments are not incompatible positions. This arguement would 
have much force were it not for the fact that the statute expressly 
prohibits the City Clerk and inferentially his deputies, from 
holding any other office under the City Government. Under the 
statute, it makes no difference whether the offices are in- 
compatible or compatible. The officers named in the section above 
alluded to are prohibited from holding any other city office 
without regard to their incompatibility. 

We conelude therefore, that the appellant as Chief Clerk | 
in the City Clerk's office of the city of Highland Park, could 
not legally hold the office of a spreader of special assessments. 
We are therefore of the opinion, that the trial court was correct . 
in its holding that the judgment of the Circuit Court of Lake 
County should be affirmed. 

Affirmed. 
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STATE OF ILLINOIS, | 

SEXCOADD WIRY NUKE i I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
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nine hundred and twenty- 
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oP and held at Ottawa, on Tuesday, the Seventh day of May, in 


_f the year of our Lord one thousand nine hundred and twenty-nine, 


within and for the Second District of the State of Illinois: 


Present--The Hon. FRANKLIN H. BOGGS, 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 


AUG 5 


* 1929 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 


Presiding Justice. 
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February Term, 1929 


HARVEY B. RAMSEY, : 
APPELLANT : 


VS. : APPEAL FROM THE CIRCUIT 
: COURT OF KNOX COUNTY. 


R. M. MORGAN, 
APPELLEE. 


JETT, J. 


This is an appeal by Harvey B. RatSey, appellant, 
from a decree rendered by the Circuit Court of Knox County, 
on a bill filed by R. M. Morgan, appellee, for the cor- 
rection of the description of certain premises, mentioned 
and described in the mortgage, and to foreclose said mortgage. 
The record discloses that in April, 1926, George . 
Heisler, bought a Nash car from R. M. Morgan, appellee, and 
to secure the purchase price thereof, agreed to give a mort- 
gage ox certain wont echies owned by him, and located at 
#1506 South Henderson Street, in Galesburg, Illinois, and being 
the only real estate he owned. At the time of the purchase 
of the automobile in question the said George Heisler and Lucy 
Heisler, his wife, had become estranged and were not living 
together. They went to the office however, of lL. H. Smith, a 
Notary Public in Galesburg, and executed a note fiffr $1335.00 
payable to the order of R. M. Morgan, due nine months after 
date, with interest at seven per cent, and executed a mortgage 
on the real estate at #1506 South Henderson Street, in the 
City of Galesburg, to secure the same. Thereafter Heisler 
executed a chattel mortgage on the automobile to further secure 
‘the same. It appears that an error was made in the chattel 
mortgage and Heisler later executed a second chattel mortgage. 
The evidence shows that the real estate mortgage was filed 
and entered of record. In June 1927, a meeting was had between 


George Heisler and lucy Heisler, his wife and their respective 


attorneys, with a view of adjusting their property rights. 
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George Heisler agreed to let Mrs. Heisler have sat aerave if 
she would pay the judgments and claims against the property, 
including the mortgage, and give him $500.00. Following said 
agreement the premises were conveyed to Harvey B. Ramsey, 
appellant. 

The record further shows that Heisler and his wife were 
divorced and shortly thereafter Lucy Heisler was married 
to Ramsey, appellant, The note secured by said real estate 
mortgage was not paid, and it was dixfovered that there was an 
error in the description, it being stated that the property was 
situated in the Northwest Quarter of Section Twenty-one 
when it should have stated in the Northeast Quarter of said 
Section Twenty-one. A bill was filed by appellee in the 
circuit court of Knox Gounty to have said description corrected 
and for a foreclosure of said mortgage, it being charged in 
the bill that it was the intention of Heisler and his. wife 
to convey the premises mentioned in the Northeast Quarter of 
said Section, and that appellant Ramsey had notice thereof at 
the time he received said conveyance. Po the pill, appellant 
filed an answer, and denied that he had any notice that it was 
the intention of the Heisler's to mortgage said premises that 
had been conveyed to him, and denied that there had been a mis- 
description, and that appellee was entitled to have ssid 
description corrected and the mortgage foreclosed. 

On a hearing of the cause the chancellor found that 
the appellant had notice that said premises were intended to be 
mortgaged, and that he accepted a deed to the premises with 
know#edge that appellee claimed a mortgagee lien thereon, 
and corrected said description and entered a decree of fore- 
closure of said mortgage. To reverse said decree appellant 
prosecuted this appeal. 

The principal questions to be determined are, (1) Whether 
or not it was the intention of Lucy Heisler to thoin with her 
husband in the real estate mortgage on their property? 

(2) As to whether or not appellant had notice when said 


premises were conveyed to him that it was the intention of 
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said parties to have mortgaged the same, and that there was 
an wrror in the description? 
(3), As to whether or not the court erred in permitting 
Heisler and other witnesses to testify as to conversations 
had between Heisler and his wife, prior to their being divorced? 
There can be no question from the evidence, but what 
Lucey Heisler knew ail about the real estate mortgage which 
She. and her husband gave to Morgan, appellee. She went 
with her husband to the office of L. H. Smith, a Notary Public 
‘and her husband stated in her presence, that they wanted to 
execute a real estate mortgage, and he produced a deed from 
which the sorivner prepared the note and mortgage. She knew 
that this mortgage indebtedness was 2 part of the indebtedness 
which she was to pay in order to have George Heisler relin- 
guish his rights tu tie real estate, for the $500.00. 
After an investigation of the evidence, we are of 
the opinion that it fully sustains the finding of the 
Chancellor, to the effect that Luey Heisler, the wife of 
George Heisler, intended to join with her husband in mortgaging 
the real estate at #1506 South Henderson Street, in Galesburg. 
It is insisted by the appellant that he did not have 
knowledge of the mortgage on the real estate in question, 
held by him. It appears that Ramsey was a very intimate friend 
of Mrs. Heisler's and apparantly took a very great interest in 
her affairs. He had been waiting on her for sone time prior to 
her obtaining a divérece, and the evidence shows that he put 
no money into the property, other than what he derived from a 
puilding and loan mortgage he placed on the property after it 
had been deeded to him. Ramsey talked to Carl Morgan, a son of 
appellee, and asked him about the amount of the Morgan mortgage 
on the Heisler property at $1506 South Henderson Street. 
Ramsey talked with ReRoy J. Darnell about the Heisler place 
and about the Heislers. He said that the Heisler place was 
heavily mortgaged and spoke of the mortgage on the place that 


Heisler gave Morgan when he bought the car. 
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After the foreclosure suit was insitututed, Ramsey again 
talked with Darnell, and said he was not worried about the 
suit, that he figured on giving Morgan a “good reaming." Ramsey 
talked to Clarencg Darnell about the Heisler affairs and said 
that Heisler had given Morgan a mortgage on the place when he 
pought the Nash @ar. 

There are other facts and circumstances disclosed by the 
record that show the appellant had knowledge that the Neisler's 
had given a mortgage on the real estate in question to seeure 
the note, given for the car. In view of the state of the 
record, we are of the opinion that the evidence supports the 
finding that appellant Ramsey Imew, at the time said conveyance 
was made to him, that Heisler and his wife had executed a 
mortgage, intending to cover the premises at $1506 South Henderson 
Street in Galesburg. | . 

Relative to the contention of appellant that the court erred 
in permitting Heisler and others to testify with reference to 
conversations between him and. his wife prior to said divorce 
proceedings, we are of the opinion that aside from this testi- 
mony, the evidence.is sufficient to sustain the decres. this 
was a chancery proceeding, and the competent evidence found a 
the record is sufficient to sustain the contention of appellee, 
notwithstanding incompetent evidence may have been heard. 

In passing it might be well to observe that appellant is 
not in a position to consistently raise this question, for the 
reason that he placed Mrs. Heisler on the witness stand, and 
she testified generally, with reference to the entire transaction. 
It does not lie in the mouth of the appellant to call a witness $0 | 
testify in his behalf, and then insist that she was incoupetent. 

We conelude therefore, that the decree of the Circuit Court 
of knox County should be affirmed, which is accordingly done. 


Decree affirmed. 
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STATE OF ILLINOIS, | 
ss. 


SECOND DISTRICT 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this -day of 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the Seventh day of May, in 
the year of our Lord one thousand nine hundred and twenty-nine, 


within and for the Second District of the State of Illinois: 


Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 


Hon. THOMAS M. JETT, Justice. 


Hon. NORMAN L. JONES, Justice. 


JUSTUS L. JOHNSON, Clerk. 


FLOYD 8S. CLARK, Sheriff. 
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General No. 8015 Agenda 24 
February Term, 1929. 


Bruce Johnson, 
appellee 
VS. Appeal from the County Court of 
Shidler Construction Material Kankakee County. 
Company, a corporation, 


appellant, 


Jett, @. 

This is an appeal from a judgment for $650, obtained by 
Bruce Johnson, appellee, in the County Court of Kankakee County, 
against Shidler Construction Material Company, a corporation, 
appellant, for a breach of alleged contract of employment for self 
and truck during the season of 1927. 

The declaration consists of 5 counts, 3 special counts in 
the original declaration, the common counts, and an additional - 
count. 

In the first count it is charged, that on the 15th day of 
February, 1927, appellant employed appellee with his truck for 
the season of 1927, for not less than 120 days at $20 per day and 
that appellee entered upon the performance of said contract, but 
that appellant refused to give him 120 days employment at 520 per 
day. In the second, it ig averred, that on the 15th day of Feb- 
ruary, 1927, appellant proposed to appellee, thet if he would 
purchase an International truck, appellant would employ him with 
his truck and would guarantee him work during the season of 1927, 
from 120 to 135 days at $20 per day, and that he, appellee, accepted 
said employment but that appellant refused to pay him the full 
amount of said contract, but only paid him $1400. In the 3ré 
count, it is averred, that it was agreed between appellant and 
appellee, that if appellee would purchase an International truck, 


appellant would employ him with his truck at an average wage of 
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$20 per day for the season of 1927, running from 120 to 135 days; 
that he purchased said truck and entered employment, but appellant 
refused to pay him for the 120 days and only paid him $1400. The 
4th count consists of the common counts. In the additional count, 
appellee avers, that it was agreed between appellant and appellee, 
that if appellee would purchase an International truck, appellant 
would employ him at an average of $20 per day during the season of 
1927, for a period of 120 to 135 days; that he purchased an Inter- 
national truck for $2029.75, and entered on said employment. Said 
count charges the payments appellee was to make on said truck and 
avers that he was only furnished with employment amounting to $1400. 
To said declaration, appellant filed a plea of the general issue. 

A trial was ha d with a jury, resulting in a verdict and 
judgment in favor of appellee for $650. Appellant prosecutes this 
appeal. 

Appellant seeks reversal of the judgment on the ground, 
first, that the evidence fails to show a contract was entered into 
as charged by appellee in his declaration. Second, that it is not 
shown that the witness Loiselle, with whom appellee charges a 
‘ gontract was made, had authority to make or bind his principal to a 
contract as is involved herein. 

In view of the conclusion we have reached, it will only be 
necessary to consider the first reason relied upon by the appellant 
for a reversal of the judgment. 

‘The record shows that appellee, in his own behalf, testified 
that about February 15, 1927, he had a conversation with one 
Percy Loiselle, the person who had the employing of the men and 
the hiring of trucks for appellant in which Loiselle said to him: 
"He says to me, ‘Are you going to buy a truck? We got to have 
bigger trucks. We are puying a new mixer, a big seven-batch mixer, 
a bigger mixer to handle our batches. If you buy one of these 
trucks, he says, Tyou can make ~- we will give you at least twenty 


dollars a day, an average of twenty dollars a day.' 
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"Well, 'I says, ' am not sure. I don't expect twenty 
dollars a day. Probably run one day, eighteen dollars; next day 
might run twenty-two or twenty-three, 'he says. Then he says, 
TYou are acquainted with the hard-road work enough to know you are 
going to make your wages, and 'he says, 'we will give you an 
average of twenty dollars a day.' At that time an International 
truck cost $2,029.75. He says, "You kmow if we have good weather 
it rans 130 to 135 deys.' Last year, I think he said, 123 days 
he run last year; runs from about 120 to 135 days, what a season 
amounts to. 

"'If you buy an International truck I will give you an 
average of twenty dollars a day for a period of 120 to 135 days, 
according to the weather, 

"I told him I would think it over; would talk to wife. 

Didn't see him again until after I had truck bought, and then 

told him I got it and 'I am ready to go to work.’ He says, "Wine,' 
and Mr. Shidler says, "You got a good truck, keep it well greased.' 
I paid $2,029.75; paid $481.75 cash; balance of payments were to 
be made $172.00 a month for six months ana $86.00 a month for 
following six months , except during period of six months through 
winter we didn't have to pay. 

"Te Shidler Construction Material Company paid me about 
Pike $1400.00 for season of 1927." 

On redirect examination appellee testified: "I rendered 
all the services during that season that they called on me for, 
and did at no time refuse to render any services unless my truck 
a pened to be broke." On recross examination appellee, testified: 
"" worked for other contractors during the year. I don't remember 
what period of time. I don't recall who I worked for, and @on't 
recall the month. I don't remember whether I worked for more 
than one contractor or not. My truck was broken down may be six 


er seven working days, not much over that, during the season. 
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There are times when weather conditions interfere with this class 
of work. I did not work for cee other people when Shidler demanded 
or required my time." 

On behalf of appellant, Loiselle testified that he had a 
conversation with appellee about February 15 or Mareh 1, 1927, 
and that appellee stated: "He had heard we were going to get a 
larger mixer, wanted to know what kind of trucks we were going 
to use. I told him we would have to use larger trucks than those 
that had been used in the past. He wanted to know just about 
what size trucks, and I told him anything that would carry a ton 
and a half would be all right, so he went,away and said he would 
see what he could find out. He didn't say whether he was going 
to rete that it all he said, he was going to try and find out. 
All I said about the seasons, that they varied all the way from 
80 to 88 up to 120 or 130 days, some seasons running quite a bit 
less than other seasons, * * * Told him we would not have work at 
that time. Did not then know how many days work the company would 
have. * * * TI G@id not tell Johnson that the company would guarantee 
him any sates number of days work at so much a day. * * * The 
truckwork is paid so much per load." On re-examination, Loiselle 
testified: "Johnson did labor work and truck hauling. The haul- 
ing, other than batches, was a straight hour rate. On the batches 
he was paid according to the distance of the hauling. During the 
period Johnson was employed, he never made any protest as to the 
payments or the amount he was earning. * * * wr, Johnson was 
paid more than $20 a day on @ great many days, then on some days 
he was paid less than $20 per day." 

In rebuttal, Percy Murray testified on behalf of the appellee: 
"I am a truck salesman for the International Harvester Co. and 
haye been so employed for eight years. I saw Mr. Loiselle at 
the office of the Shidler Construction and Material Co. * * * 
Loiselle said in substance that they would work by trips, and 


their rates would be figured according to the road conditions, 
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and that they would make an an average of $20 per day; that the 
working season would run anywhere -from 100 to 120 days." 

Hilary Mills testified in rebuttal for appellee: "Percy 
Loiselle said to me in the month of Mey or early part of April, 
‘if you will buy an International truck and work with us, we will 
guarantee you work for the season of 120 to 125 days, at $20 per 
day." On cross examination, he stated, "I have a suit pending, 
similar to this suit, against the Shidler Construction Material 
Co." 

Leo Vincent testified in rebuttal for appellee: BLoiselle 
made a statement to me that if I would buy a truck, he would 
guarantte an average of $20 a day from 125 to 135 days." 

Appellee, called for further cross examination, testified: 
"As near as I ean tell, Mr. Wiseliets statement that I worked 
175 days during 1927 season is as near as I can figure." On 
re-examination he testified: "65 days were driving truck, and 110 
days I was working by the day at 40¢ an hour." 

The foregoing is substantially the ske testimony in this 
cause. The question now is, when the testimony is considered, 
does it show that a contract was entered into by appellee and 
appellant? We ean not agree with the contention of appellse, as 
stated by him, that the setie question before the court, is, did 
Percy Loiselle have the authority of the appellant to enter into 
the contract in question, testified bo by the appelice? 

We have examined the evidence carefully and we are of the 
opinion that it fails to disclose that appellee and appellant 
entered into a contract as claimed by appellee. ‘The record dis- 
Gloses that Loiselle specifically denied having agreed for 
appellant company to pay appellee for any certain time or any 
certain amount per day. And the testimony of appellee fails to 
disclose that even if appellant purposed to pay him a certain 


amount per day for a certain number of days, that he accepted said 
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proposition and bound himself to abide thereby, his testimony 
being, that he stated that he would talk it over with his wife; 
that some time thereafter he purchased a truck and reported to 
Loiselle that he had a truck ‘and was ready to go to work and that 
Shidler said "Fine." In other words, it appears that appellee 

did not state to Loiselle that he would purchase a tru&k and enter 
the employment for 1927, on the terms stated. What he waid was, 
that he would see his wife, and that he thereafter purchased a 
truck and began work. " hb ae. 


fede 
The evidence also shows, that tneoredancct yh aes for others 
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during the season of 1927; that he worked for without 
his truck at 40¢ per hour for 110 days; that he was paid, not 
at $20 a day put depending on whatever his work would come to, 
taking into consideration the work he did on a particular day, 
and he acquiesced in the amount of the work furnished him and 
in the pay received, If the contract entered into was, as is 
elaimed by appellee, why did he work for appellant 175 days in all, 
65 days truck work, 110 days by the ee at 40¢ an hour and for 
other contractors during the year 1927, without making complaint. 
Some testimony was offered in rebuttal. The testimony 
offered in rebuttal as to what Loiselle may have said to other 
persons with reference to what appellant would pay him, was not 
competent. It would not have been competent if offered in chief, 
and was certainly not competent in ednakinid a 
We are of the opinion, that the evidence of appellee is 
wholly insufficient to establish the fact that a contract was made 
and the judgment of the trial court will be reversed and the cause 
remanded, | 


Reversed and Remanded, 
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STATE OF ILLINOIS, | 

SEAOMDSEE) AERIS ig I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 


entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 





said Appellate Court, at Ottawa, this —day of 


in the year of our Lord one thousand 





nine hundred and twenty- 





Clerk of the Appellate Court 
(53761—3M—7-27) 
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AT A TERM OF THE APPELLATE COURT, 


ay pra held at Ottawa, on Tuesday, the Seventh day of May, in 
f } 


if 


y, whtxfin and for the Second District of the State of Illinois: 


tHe year of our Lora one thousand nine hundred and twenty-nine, 


Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 2 

















BE IT REMEMBERED, that afterwards, to-wit: On 
—_ 
AUG 5- 1929 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 


i 
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General No. 8039 Agenda 9 


May Term, 1929. 

The People of the State of 
Illinois, 

Defendant in error 

Error to the County Court of 
VS. 
Winnebago County. 

Albert Calacurcio, 


Plaintiff in error 


Jett, J. 

At the November term, 1928, an information consisting of 
two counts was filed in the County Court of Winnebago county by 
the State's Attorney thereof, against Albert Calacurcio, plain- 
tiff in error. 

In the first count, the plaintiff in error was charged with 
the unlawful sale of intoxicating liquor. In the second, with the 
unlawful possession of intoxicating liquor. . 

The plaintiff in error pleaded, not guilty.. A jury trial 
was had and the plaintiff in error was found guilty under the 
second count of the information. Motions for anew trial and 
in {rrest of judgment were made and denied. Judgment was rendered 
upon the verdict of the jury, and the plaintiff in error was 
sentenced to the county jail in the county of Winnewtago for a 
period. of sixty days. This writ of error was sued out by the 
plaintiff in error for the purpose of having the record reviewed. 

It is first insisted that the court erred in permitting the 
defendant in error to introduce in evidence, intoxicating liquor 
found on the premises not occupied by the plaintiff in error. The 
plaintiff in error conducted a grocery store at 415 15th Avenue 
in the city of Rockford in a two story pbuilding with basement 
compartments thereunder. Its dimensions are 40 X 60 feet, 
which are also the dimensions of the first floor and the basement 


compartments. On the first floor there is a front room facing 
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the street in which is a soda fountain, counter, and other furni- 
ture and fixtures. This room embraces about one-third of the first 
floor space and was in the possession and use of the plaintiff in 
error. Back of this. room is a room containing tables and chatrs, 
and is possessed and used by the plaintiff in error in connection 
with. his business, where patrons congregate to play games at cards, 
and it is entered from the front room by ascending three steps. 
The remaining part of the first floor is divided into a kitchen 
and two other rooms with doors from one room to the other, and to 
the room used for card playing purposes. The last three rooms 
mentioned were used by the father of plaintiff in error, and family 
for living quarters. ‘The father owned the building. It appears that 
the basement of the building was divided into two compartments, 
one in front entirely separated from the rest by a wall, another 
compartment which contains a furnace and connections for heating 
the building. The first mentioned compartment in the basement is 
entered by means of a stairway from the front room and the other 
by means of a stairway opening up to the living quarters. 

A search warrant was issued, for the search of the first 
floor and basement of the building in question. The search warrant 
was broad enough to include a search of the first shade and base= 
ment, They were searched, and as a result of the search on the 
first floor and basement thereunder, the officers testify that a 
pint bottle, partly filled with liquor was found on a shelf under 
the counter of the soda fountain in the front room of the plaintiff 
in error and on the first floor of said building. On a shelf in 
a coal bin, which supplied the furnace for heating the building 
including the room used by the plaintiff in error, was found two 
gallon bottles, one filled and the other partly filed with intoxi- 
cating liquor, designated as moonshine and home made whiskey. 

The fourth exhibit was a pint bottle, which the testimony 


shows, had an alcoholic odor and contained 51% alcohol by volume. 
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The witness Mouritsen testified that he purchased the bottle 
containing the alcohol from the plaintiff in error, and he got it 
from him at his place of business heretofore mentioned and described 
and at the time he méedtead it $3.00 passed for it. The place in 
the building, in which the liquor was found, being the coal bin in 
the basement, and the front room of the first floor were quite 
closely related according to the evidence. The basement room was 
used in conjunction with the two front rooms on the first floor 

for supplying the necessary heat and there was no other means 

of supplying heat for the premises used by the plaintiff in error. 
After investigation of all the evidence, we are of the opinion 

that all of the exhibits were properly admitted in evidence against 
the plaintiff in error. 

It is next insisted that the court erred in. giving the 
third instruction given at the request of the defendant. in gees 
The instruction is as follows:- The court instructs the jury as a 
matter of law that the rule which clothes every person accused of 
crime with the presumption of iundaenke and imposes upon the state 
the -burden of establishing guilt beyond a reasonable doubt, is not 
intended to aid any one who is, in fact, guilty of crime to escape, 
but is a humane provision of the law intended so far as human 
agencies ean, to prevent an innocent person from being convicted. 

Plaintiff in error insists that it was error to give this \ 
instruction on the ground that it undertakes to define "reasonable 
Goubt." He suggests that the term “reasonable doubt" needs no 
definition. As we view the instruction, it does not undertake to 
define or give any definition of "reasonable doubt." 

The instruction herein complained of, has been frequently 
given and sustained by the court and is not subject to the object- 
ion made by the plaintiff in error. It is urged that the fourt in- 
Leda ti on given on behalf of the defendant in error is erroneous 


and constitutes reversible error. 
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The part of the instruction objected ot is as follows, 

"and if after considering all of the evidence in the case, the 
jury find that he has (meaning the defendant) wilfully and 
corruptly testified falsely to any fact material to the issue 

in the case then you have the right to entirely disregard his 
testimony except aye. far as his testimony is corroborated by 
other crédible evidence or by facts and circumstances in evidence 
in the case." The objection made to this instruction is that it 
singles out the testimony of the plaintiff in error. Plaintiff 
in error relies in his criticism of the language used in this 
instruction upon the case of the People vs. Schuele, 326 Ill. 366, 
which held that it was error to give the instruction in that parti- 
cular case. 

Subséquently however, the court had before it, the case of 
People vs. Kircher, 343 I11 200, and in its opinion in the Kircher 
case at page 207 the court said, "This ihstruction advised the 
jury that defendant, having become a witness in his own behalf, 
became as any other witness and his credibility was to be subjected 
to the same tests; that the jury had a right to take into considera- 
tion the fact that he was interested in the result of the prosecu- 
tion, and if, after considering all the evidence, they found the 
accused had wilfully and corruptly testified falsely to any fact 
material to the issues in the case, they had a right to entirely 
disregard his testimony, except in so far as it was corroborated 
by other ueadibie evidence or facts and circumstances presented 
in evidence. It is contended that this instruction unduly singled 
out the testimony of the accused, In support of counsel's object- 
‘fon they cite People vs. Schuele, 326 Ill. 366. In that case 
there was a serious question as to whe ther witness Lick, who 
furnished the only evidence against the accused, had wilfully and 
corruptly testified falsely, and it was held that from such an 


instruction under the facts in that record, the jury might infer 
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that while they were permitted to disregard the testimony of 

the accused if he had testified falsely, they would not have the 
right, under the same circumstances, to disregard the testimony 
of Lock, and under such circumstances it was erroneous to give 
the instruction. Such facts do not appear in this record. This 
instruction, in cases where the accused took the stand, has been 
frequently sagrnend? 

The reqavd discloses that the plaintiff in error took the 
witness stand and testified in his own behalf in the case at bar, 
and it will be observed also, that the instruction complained of 
used the following language:- "The court instructs the jury thet 
the defendant, having became a witness in his own behalf, at once 
became the same as any other witness and his credibility is to 
be tested by, and subjected to, the same tests as are legally 
applied to any other witness." 

The instruction not only recites that the defendant pagame 
a witness in his own behalf and in doing so he became the same as 
any other witness, and that his testimony was to be subjected to 
the same testa as other witnesses. 

In view of the state of the record, we are not prepared to 
say that it was reversible error to give this instruction. While 
we are of the opinion that this instruction is subject to ceriti- 
cism, we do not believe it constituted reversible error under 
the facts in this case, The judgment of the county court of 
Winnebago county will therefore be affirmed. 

Affirmed. 
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STATE OF ILLINOIS, | 
ss. 


SECOND DISTRICT 


I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this —day of 
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Begun ane hedd At gh ae on Tuesday, the Seventh day of May, in 


/ the year of our Lora one thousand nine hundred and twenty-nine, 


within fina for’ hie) feeeona District of the State of Illinois: 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 


Hon. FRANKLIN H. BOGGS, Justice. 
Hon, THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 


GUC 13 1929 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 


Gen. No. 8022 Agenda 50. 


Presley B. Price, 
appellee, 
Appeal from the Circuit Court 
VSe 
of Henry County. 
The City of Geneseo, 


appellant, 


Jett, Je 

This suit was instituted by Presley B. Price, appellee, in 
the circuit court of Henry county, against City of Geneseo, appellant, 
to recover damages for an injury he claims to have received by 
reason of the negligence of the appellant, as charged in the 
declaration. For the purpose of this opinion, appellee is re- 
ferred to as plaintiff and appellant as defendant. 

The declaration consists of four counts, and avers that on 
May 14, 1927, the plaintiff, while riding in a truck on Exchange 
Avenue, in said city, ran into a hole on the west side of the 
street, was thrown from the truck and sustained injuries to his 
right arm and wrist, for which he brought suit. The different 
counts set out the alleged negligence of the city in somewhat 
different language. The first count charged the defendant with 
negligence in permitting the hole in question to be in the street; 
the second count charged the defendant with negligently digging 
the hole in the bapses and permitting the grass and weeds to grow 
up and around it and obscure it from view; the t6hird avers that 
the defendant negligently permitted the hole to remain in the 
street for two years with actual knowledge that it was there, or 
with knowledge of faéts, which in the exercise of due care, con- 
stituted notice; and the fourth charged the defendant with Wil- 
fully and negligently digging the hole in the street, and wilfully 
and negligently permitting it to remain there; and wilfully and 
negligently permitted it to become concealed by weeds and grass. 


Each count avers that it was the duty of the defendant to keep 





¢ryo0 tivorld? odd mott IseqqaA ae 








Yruod yineH to 







4 adee 


iosifeq¢a ~*~ 
\ : ‘ . 2 ae 7 


ob ftet 









7 
g ,eolrt «6 yeleorl y¢ Setutivant asw tive eltdT me _£ 





- gk ,gelisgq 


= 






Deis Chay . : - 
etasilegys ,cessne) To yD ganiess ,ytaveo pine to dusioo tivozto ae 























yd hevieoss ered o¢ amielo ed yropat as tol segsmed TOVOOST | of 


= 


: end at Sopusco as ,tnsiieqqs edt to sonegtiIpen odt to wee t . 
-8t af oetl gas & ,fointgo aint to eBoqisg edt tot ae 


doebasisS as tuelfeaqs Sas tiitaisig as ot Mae 


= 


fe ¢adt ageve fas ,atmwoo wot to atatesnoo fnoitsis food ott aie o 
- egnisdoxi wo gooxd 3 at gaibis olidw ~ltitnieslg edd TROL re Gu ~ 
7 elev to ebig taew eat so’sofod s otal ast eutio ‘bisa ai rit 
ela of go Lrupb ot besistava bas sloxstt eds moti nwordt asw feootte 3 
-; gReTeTTIS off .tise doyoord ed dofdw tot ,daitw bus 10% faigie “ih 


a tsdwemoa mt ytio edt to sonegifgen Segelis ext sue tea. et ' 



















diiw tinsbhbasteS sdy bogisdo tayoo Faxrit edT vopangial @ smomettip 


 steexta ent at ed ot moltvaeup ot slod odd galtdioreg ives souset igen 
i  gots3.th 5 yitassifzen diiw tashneted oxdt wOBTEG J 1190 9 Anoges. ould 
wors ov Bloow ORS Best, ot ; antddtorceg bas dooute (eds ail 2 Lod out 
us isdyd eteves Buide edt iwety mont £L sivoERdo bas tt eae bas aw 


eit ai atemer ot ofond edt botdlariog qitaeg i igen fusonoted ext 


ws 


40 ,etedt ssw vi dadd egbefwonw fsutton st iw Btsey ows ‘TO | 


 -f09 ,9%80 04.6 to eatotexe ext i doisw ad bs to ogenaueiehs ait by tw 


 =Lie dtiwv tasbostsb ast peers ddsot edt: bag SoRbton, Bek 5 


= 


vis Biliw das ,goertes ods ak sfox ode Siiggio Vitneat igen bas 


* bse Ylfotiiw fas stewie iiamet of dt guide tarog. yitn 
+f . 5 ry 


7 
7 






ee bas absow vd hefseonos emooed ot si Beis 


: 
qeox ot ins bnotes ead to. ReaD. sOGs «BAM: oh i 


‘. eae ‘ih Sar an foilt 
q a es we a a 






a 


said street safe for travel. To the declaration the defendant 
pleaded the general issue and two other pleas which, in effect 
amounted to the general issue. 

A trial by jury was had which resulted in a verdict in favor 
of the plaintiff for the sum of $4900. A motion for a new trial 
was presented and argued. Before the motion for a new trial was 
passed on, a remittitur of $1900 was filed by plaintiff. Motion 
for a new trial was denied and judgment entered on the verdict for 
the sum of $3000, a remittitur of $1900 having been entered. The 
defendant prosecutes this appeal. 

The first contention of the defendant is that the verdict is 
against the manifest weight of the evidence. In view of the fact 
that the judgment in this cause will have to be reversed and the 
case remanded, we refrain from discussing the weight of the evidence, 

It is urged that the court erred in admitting certain exhibits, 
offered on behalf of plaintiff. Exhibit one, mutkembiky evidently, 
was offered for the purpose of aiding the jury to understand the 
physical condition of the street, at the time and place of the 
accident, that resulted in the injury to the plaintiff. I+ appears 
that exhibit one was not prepared until a considerable length 
of.time after date of the injury complained of. In order to be 
admitted the evidence should show that at the time the exhibit was 
made, the street was in the same condition as it was at the time 
of the accident, but the admission of this particular exhibit, at 
this time is not so important owing to the conclusion. we have 
reached in this cause. 

Exhibit three, complained of, was the x-ray picture of the 
hand and wrist of the plaintiff, taken shortly before the trial 
of this case. No serious error was committed in reference to said 
exhibit three. 

It is next insisted that the court erred in the giving of the 
5th, 6th, 7th, 8th, 9th, 10th, 12th, 13th, 15th, 17th and 18th 
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instructions, given at the request of plaintiff. Instruction 15, 
given on the part of plaintiff, is as follows:- "You are further 
instructed that if you believe from a preponderance of all the evi- 
dence in this case, that the defendant is a municipal corporation, 
and as such, on the 14th day of May, A.D. 1927, and prior thereto, 
was possessed and had control of Exchange Avenue, mentioned in the 
plaintiff's declaration herein, then it was the duty of the defend- 
ant city to keep said Exchange Avenue, and the roadway in reasonably 
good and safe repair for the safety of passengers passdhg along and 
over the same; and if you believe from the preponderance of the * 
evidence in this case, that the defendant city constructed and 
maintained in, upon and along, a part of said street, a ditch or 
conduit substantially as charged in the plaintiff's declaration, 


or some count thereof, and that the same was not constructed and 


maintained so as to be reasonably safe for persons who had occasion, 
aS 
aS 


to ride on and over the said street, and that the automobile of the 
plaintiff Price, in which he was then riding along said street or 
avenue, unavoidably ran into said ditch or conduit, and by reason 
thereof, said plaintiff Price, was injured, and has sustained WN 
damages in consequence of such injury, then you should find the 
issues for the plaintiff and assess his damages at whatever sum \ 
you may find, from a preponderance of the evidence in this case, 

said plaintiff is entitled to." In struction 15 diredts a verdict 
and does not reguire proof on the part of the plaintiff that he 

was in the exeré@ise of due care for his own safety just prior to, 
and at the time of the accident. Said instruction is also de- 
fective and erroneous in that it states that it was the duty of 

the city to keep said Exchange Avenue and the roadway, in reasonably 
good and safe repair, for the safety of passengers passing along 

and ever the same. This is a higher degree of care than the law 
requires of a city. It is the duty of the city to use reasonable 
care to keep its walks and streets in a reasonably safe condition 


for public travel, by those who are in the exercise of ordinary care 
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miler 


for their own safety. Graham v. City of Rockford, 238 Ill. 214-217. 

A city is not an insurer of the safety of its streets, nor is 
it it's duty to keep them safe. It's only duty is to use reasonable 
care to keep them in a reasonably safe condition for ordinary travel 
thereon, by those who are in the exercise of ordinary care for their 
own safety. 

Gage v. City of Vienna, 196 Ill. App. 585-590; Village of Lockport 
ve Licht, 221 Ill. 55; City of Salem v. Webster, 192 Ill. 369; 
Boender v. City of Harveyp 251 Ill. 228. 

Instructions which direct a verdict must contain all the material 
facts or elements, and the failure to include all such facts or 
elements is fatally erroneous and cannot be cured by giving other 
instructions. Gage v. City of Vienna, supra. 

Instructions 12 and 15 are, erroneous, and what has beensaid \_ 
with reference to 15, applies to instructions 12 and 13. 

Instructions 9 and 10 are complained of in the motion for new 
trial, but were not referred to in the argument, and therefore the 
objections are waived. 

There is no serious error to instruction 5, as it states a 
correct principle of law. Six (6) is rather general in character 
and its tendency would be to mislead the jury. Instruction 8 states 
a correct principle of law, and no serious error in the giving of 
the same. 

Plaintiff also insists that the defendant did not properly 
assign error as to the giving of his instructions. An examination 
of the record discloses that this point is not well taken. 

It also insisted that the verdict is excessive. It will not 
be necessary for us to go into this assignment of error as there 
will have to be another trial. 

ee the above reasons we are of the opinion that the judgment 
of the circuit court of Henry County should be reversed and the 
Gause remanded, which is accordingly done. 


Reversed and remanded. 
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SECOND DISTRICT I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 


and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
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entitled cause, of record in my office. 
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the year of our Lord one thousand nine hundred and twenty-nine, 


within and for the Second District of the State of Illinois: 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 


Hon. FRANKLIN H. BOGGS, Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


Aue 13 196 the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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MARY KUHRE, Appellee : 


; APPEAL FROM THE CIRCUIT 
VSe : COURT OF BUREAU COUNTY 


DAVID KUHRE, Appellant, 


JONES J: 


Mary Kuhre filed a bill of complaint against her 
husband, David Kuhre, for divorce, alimony, and custody of 
their minor child. The charge alleged was desertion. The 
defendant filed an answer and cross bill charging extreme 
and repeated cruelty. The cause was heard by the court with- 
out a jury and a decree was entered in favor of the complainant 
in the original bill granting her a divorce, the custody of 
the child, and $12.50 every two weeks for the support of 
the child. The sole contention on this appeal is that the 
evidence does not warrant the decree. 
The parties to this suit were married July 26rd, 
1921. The husband was an automobile mechanic and lived near 
LaSalle. His wife was employed at the clock works. Their 
married life was a turbulent one. Each found considerable 
fault with the other. The husband's employment was not regular 
and his earnings were not great. Mrs. Kuhre was compelled 
to give up her employment on account of sickness and undergo 
a surgical operation. On January 30, 1923, appellant left 
her under circumstances which are hereinafter set forth. Ap- 
pellee has since had the custody of the child and the only 
support, contributed by her husband, has been under an order 
of the county court. At the time of the trial, appellee was 
employed as a housemaid in the family of a physician. She kept 
her child at the home of her parents where she stayed at night. 
On the day of the separation, the parties went to 
Peru to visit appellee's mother. She testified that on the way, 


her husband met a Mr. Wilmer and that the men went into a 
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saloon and-had a drink; and that upon their way home, they 
again went into a saloon. Some words passed between lir. and 
Mrs. Kuhre about his conduct. Afterwards, they, together with 
the Wilmers, went to a show. For some reason, appellee did 
not sit with her husband and guests, but took a seat down in 
front. When the show was over, and while the parties to this 
suit were walking dom the street, appellee said to her hus- 
band, "You are nothing but an old soak.", whereupon, he grabbed 
her and told her to take it back. She claims that he grabbed 
her so tight that it made blue marks on her arm and she pushed 
him in the face. ‘She admits that she picked up some snow 
and ice and threw at him. A tussle ensued and he picked her 
up and carried her home. She claims that no further alterca- 
tion bueatese. but that ter husband was very angry, went into 
the house, got his two best suits of clothes and left; that the 
only seratch or mark she made upon him was a small one upon 
his face which was caused by her hand. Appellant never re- 
turned to his home and appellee was compelled to go to her 
mother's home. <A few months afterwards their child was born 
in a hospital. The father refused to go to see the mother 
when it was believed she was in a critical condition. He has 
seen the child only twice. \ 

In support of appellant's cross bill, he testified 
that on various occasions his wife had endeavored to use a 
butcher knife on him; that she threatened to kill him and that 
she slept with the knife close at hand; that she seldom got 
breakfast for him; that she frequently went to dances without 
-his consent and stayed out late at nights; that on the day of 
the separation, while he was endeavoring to turn the key in the 
door of his home; his wife struck him with a brick and badly 
dazed him; that he then made up his mind that he would no longer 
live with her; and that he procured his clothes and went to 
the Wilmers. 

Mr. and Mrs. Wilmer both testified that he came to. 
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their home and fell upon the floor in an unconscious condition; 
that his head was badly cut, his hair matted with blood, his 
coat was torn dow the back, and that he was unable to leave 
the house until the next day. He did not tell them of any 
altercation with his wife. He simply stated that he had been 
hit with a stone. 

After the separation and before the baby was born, 
complainant wrote to her husband imploring him to take her 
back, apologizing for her temper, and appealing to him on 
account of her condition. She also wrote to his mother and 
asked her to importune him to return, not only on her account, 
but on account of the unborn baby. These letters were unanswered. 
Appellee denied that she hit her husband with a brick and 
denied having threatened to kill him or having threatened: 
him with a butcher Imife. 

There was little corroborating evidence in the scsadit 
It is the general rule that a husband will not be granted a di- 
voree on the ground of extreme and repeated cruelty, unless. 
the proof of the acts is clear and convincing. Slight acts wx 
of violence on the part of the wife, where there is no reason 
be suppose that the husband is not able to protect himself by 
the exercise of his marital rights, are insufficient to support 
a@decree. The mere violence of the wife from which the hus- 
“pand can easily protect himself is not cruelty. He can protect 
himself by the use of necessary force, but he must not 
retaliate by giving blow for blow. (Garrett v. Garrett, 252 Ill. 
318 and cases cited.) The sallies of Po des displayed by 
appellee is a proper subject for criticism, but such as they were, 
they did not justify an abandonment of her by her husband. The 
chancellor heard the witnesses and it\is readily to be inferred 
from the language of the decree that he did not fully ereats 
appellant's story about being hit with the brick. Whether his 
wound was one inglicted upon him by his wife or some other 
person.is not very clear from the record. But, however, that may 


be, the facts do not disclose a situation which would entitle 
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him to a decree on the ground of extreme and repeated cruelty. 
His abandonment of his wife wag without reasonable cause. 
(Fritz v. Fritz, 138 Ill. 436; Frank v. Frank, 178 Ill. App. 
557.) His desertion was wilful and persisted in. We there- 
fore conclude that the chancellor properly entered a decree 


in favor of appellee. 


Decree affirmed. 
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STATE OF ILLINOIS, | 
ss. 


SECOND DISTRICT 


j I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this —day of 
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REEaE and held at Ottawa, on maeagaye the Seventh day of May, in 
the year of our Lord one thousand nine hundred and twenty-nine, 
within and for the Second District of the State of Illinois: 

Present--The Hon. FRANKLIN H. BOGGS, Presiding Justice. 

Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD 5S. CLARK, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 20 1929 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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MAGGIE FEY OFF, “T AL. 
APPELIEES 


VS. . APPEAL FROM PEORIA 
: COUNTY. 
EXPOSITION COASTER CO. INC.: 
ET AL. JOHN A. MILLER AND : 
J. W. BETSON, 
APPELLANTS. 
Jett, J. 
This is an appeal from a judgment of the circuit 
court of Peopia County, holding the appellants youn A. Miller and 
J. W. Betson, in contempt for violating a decree of the ckreuit 
court of Peoria County, entered in that court on February 29th, 
1928, and punishing said appellants with a fine of $25.00(each. 
The issues in this proceeding arise by reason of a 
petition, presented on behalf of appellees, in which is set 
forth the entering of the decree on February 29th, 1928, 
restraining appellants from further conducting or carrying on an 
Amusement Park or Amusement Shelter, and the various devices there- 
in contained, in the manner in which the same had been con- 
dueted prior to Bebruary 29, 1928, or in such manner as 
_ would interfere with the reasonable comfort and enjoyment of 
life by the complainants in the original bill, or other persons 
of ordinary sensibilities occhpying the premises of appellees, 
through or under them. 
The petition then sets forth that on May 27, 1928, 
the Amusement Shélter, by and through its officers, directors 
and employees, opened the Park to the public and began operation 
of the same and of the various amusement devices therein contained 
and the said Amusement Park was, at the invitation of the 
Exposition and Amusement Shelter, and its officers, directors, 
employees and patrons, frequented by the public on the afternoon 


and evening until eleven o'clock P. M. on said day and again on 
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May 30,1928; that an advertisement to that effect was inserted 
in the newspaper inviting the public to attend said Amusement 
Park; that the roller coaster, described in the original suit 

in which an injunetion was issued, was operated on said days, and 
continued to operate until ten o'clock and 10:30 P.M. respective- 
ly; that the same noise and shrieking emanated on said dates 

from said roller coaster as emanated therefrom regularly prior 

to the entry of the decree in the original cuase; that the 
shooting gallery had been changed from the south end of the 
Amusement Shelter to the north end, almost directly opposite the 
residence of Appellee, Clarence Off, and the shooting of guns, 
and striking of metal bullets upon metal backgreunds, continued 
through the afternoon and evening of each of said days; that a 
band or orchestra, on each of said two evenings, played con- 
tinuously in said Amusement Park making loud, anti unpleasant 
noises, which could be distinctly heard in and upon the premisss 
of certain of the petitioners, Off's and Schmoegers; and that in 
addition thereto on each of the days complained of there was 
operated a large phonograph, attached +6 which were amplifiers, 
which caused the sound therefrom to extend to the residence of 
the petitioners; that there was a continual clanging of bells 

in the Amusement Park, by the employees for the purpose of 
attracting attention to the devices therein; that in addition 
thereto there was a continual rumble, as of thunder emanating 
from said park, produced by the operation of the devices; that 
large numbers of people came to the Park in automobiles and 
otherwise congregated therein for the purpose of attending the 
dances held in the Amusement Park, and patronized the various 
amusement devices; that automobiles of said patrons, were at 

the direction of the defendant, its officers, agents and employees, 
parked in great numbers, approximately one hundred and fifty cars, 
close to the north fence of the premises of Off's; that auto- 


mobiles of the patrons parked on the north side of a certain 
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Boulevard, known as Reservoir Boulevard, in large numbers within 
55 yards of the Entrance to the Off premises until near mid- 
night; that loud noises emanated from the cars of the patrons by 
reason of the honking of horns, starting of engines, and shifting 
of gears; that a new device since the entry of the decree in the. 
original suit, called "Slide Kelly, Slide" had been installed; 
that by reason of the fright or thrill caused by going dow 

this device, the patrons indulged in a certain amount of shrieks 
and noises; that the Park on each of said evenings was brightly 
illuminated with high powered lights, stationed on the roof of 
the Shelter; that these lights illuminated the Off's premises, 
depriving them of the accumstomed privacy and making their residence 
unpleasant to the occupants; that the amusement Park or Amuse- 
ment Shelter was operated and conducted as a ntisance in the 

same manner and to the same extent as before the decree in the 
original cause was entered, and in wilful violation of the terms 


and provisions of the decree. 


The prayer of the petition was for a rule upon the 
Exposition Amusement Shelter, a corporation, John A. Miller, 
Charles C. Dickman, J. W. Betson, and Art Webster, and the various 
eupleycen and persons operating the park, and devices therein to 
show cause why they should not be adjudged guilty of contempt 
for violation of the injunction in the original suit. 

The petition was sworn to by Maggie Fey Off, and 
Walter Off, and also supported by the affidavit of Jay MeDonnell, 

a tenant residing on the Off property. In this affidavit leDonnell 
states that the sounds emanating from the park interferred with 
ordinary conversation in and upon the Off premises, and that 

the noises opposite Clarence Off's residence startle and frighten 
himself and family, and that if the data with their accompany- 
ing disorderly crowds, clamor, lights and lack of privacy of said 
premises continue, he will be compelled to remove from the premises. 


_The petition is further supported by the affidavit of 
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Chrrs Straesser and Ward Walker in like manner as MeDonnell's 
affidavit. The petitioner Schmoeger signs a separate affidavit 
stating that the sounds heard by him at his residence, were of 
the same intensity and interferred with the reasonable comfort 
and enjoyment of his premises, the same as the sounds did which 
emanated from the Amusement Park prior to the entry of the decree 
in the original re One L. J. Robinson makes a supporting 
affidavit similar to that of Schmoeger. 

The Exposition Amusement Shelter, a corporation, 
answers the rule to show cause, and admits the decree entered in 
the original suit and that the terms and provisions of that de- 
eree were against the operation of the Amusement Park, in the 
manner in which it was conducted prior to the entry of said 
decree, or in any way.so as to interfere with the reasonable 
comfort and enjoyment of the complaints, or any person, by 
through or undet them, and admit the operation of the Amusement 
Park but specifically deny that the operation was in the manner 
prior to the entry of the decree in the original suit, or in any 
manner so as to interfere with the reasonable comfort of the 
complainants in said original suit, or any one in possession of 
the premises of complainants, by through, or under then. 

The answer denies the special charges set forth in 
the petition; it also denies that any noises or sounds now 
emanating from the Park or heuved: therein can be plainly heard 
by the pélitioners in the same @amner and in the same degree 
and with the same intensity as other sounds from the Amusement 
Park prior to the entry of the decree in the original ck&se, and 
also denies that the sounds made by the Amusement Park in any way 
interfere with the reasonable comfort and enjoyment of the petition- 
ers, and avers that as now operated and conducted, the amusement 
park, nor any of the devices contained therein, constitute a 


nuisance within the terms and provisions of the decree entered 
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in the original proceeding. 

The answer then sets forth the numbrPous changes that 
have been made since the entry of the decree, by reason whereof 
the noises heretofore complained of have been eliminated. The 
answer is sworn to by John A. Miller, president of the corpora- 
tion. It is supported by the affidavit of Albert Johnson, school 
inspector, in which it is stated that the Exposition Amusement 
Shelter is being operated in a unusually quiet way, and érderly 
manner; that the noise, traffic and light, accompanying the op- 
eration, would not be objectionable to persons of ordinary sensibili- 
ties living on the premises adjacent thereto, and that the opera- 
tion of the park does not interfere with the reasonable comfort 
and enjoyment of life, of such person, and in his opinion, does 
not constitute a nuisance. To the same effect is the affidavit 
of L. C. Higgs, Supervisor of Trivoli Township, in said county; 
Irene M. Warner, assistant supervisor, City of Peoria, John A. 
Herr, assistant supervisor, D. Janssen, assistant supervisor, 

C. K. Gerdes, assistant supervisor, H. L. Ingram, assistant super- 
visor, Charles Burk, assistant supervisor, Frank Leach, assi stant 
supervisor, and William Emery, assistant supervisor, all of whom 
are men in good standing in the community and holders of positions 
of public trust. 

The answer is also supported by affidavit of 61 
residents who live within 150 to 600 feet of the Amusement Shelter, 
in which they state that the noise emanating therefrom has been 
greatly reduced and diminished since the summer of 1927, and 
that the park is now being operated in an unusually quiet way, 
and in a way which does not, on account of noise or otherwise, 
disturb the affiants at their respective residences, and does not in 
any way interfere with the reasonable comfort and enjoyment of 
life by them, and the operation of the Amusement Shelter is not 


objectionable to them. ; Aan 
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The answer is also supported by affidavits of 956 
persons who have attended the park on the occasions complained of, 
in which they respectively state that they have visited the 
Amusement Shelter on the days complained of, and are familiar 
with the devices operated therein; that by reason of the numerous 
changes in the grounds of the Amusement Park, by the abandoning 
of certain amusement devices, and various changes in other res~ 
pects, the noise emanating therefrom has been greatly reduced 
and diminished since the summer of 1927; that it is now being 
operated in an unusually quiet way and in such a way as would 
not, in the opinion of the respective affiants, interfere with 
the reasonable comfort and enjoyment of life by persons of 
ordinary sensibilities living or being on the premises adjacent 
to or near said Amusement Shelter. 

The answer of appellants, J. W* Betson and John A. 
Miller, while separate, are to the same effect as the answer of 
the Amusement Shelter and are supported by the same. affidavits. 

No penalty was imposed upon any of the defendants 
except the appellants. It is the contention of the appellants, - 
First, That the order adjudging them to be in contempt of court is 
against the eruiver weight of the evidence; that the amusement 
park was operated within the terms and provisions of the decree and 
in a lawful manner. Second, That the order adjudging the appellants 
to be in contempt is erroneous in that it does not specifically 
find wherein or in what manner the appellants violated the decree 
entered in the original suit. 

The original decree entered which it is insisted the 
appellants have violated, among other things contained the follow- 
ing order:- "It is further ordered, adjudged and decree by the 
court that the defendant, Exposition Amusement Shelter, a corpbration, 


The Greater Peoria Exposition, a corporation, John A. Miller and 
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Seott C. Diller, each of them, and their representatives, officers, 
agents, attorneys and employees, and all parties hereafter Glaiming 
by, through, or under them, or any of them, be, and they are 
hereby forever enjoined and restrained from hereafter directly 

or indirectly,operating, conducting or carrying on said amusement 
park, or Amusement Shelter and each of the various devices therein 
contained, in the manner in which the same has been heretofore 
conducted as aforesaid, or in any such manner as will in any way 
interfere with the reasonable comfort and enjoyment of life by 

the complainants or any of them, or any other persons of ordinary 
sensibilities occupying the premises or any part thereof of the 
complainants or any of them." 

The record shows that the Chancellor who entered the 
original order in this sause, heard the petition of the petitioners 
complaining against the appellants to the effect that they had 
violated the terms of the decree. It would appear from the sworn 
answers of respondents, with the supporting affidavits that the 
said Amusement Park as operated since the rendition of the decree 
is of a much less objectionable character than it was at the 
time previous to the entering of the decree. The manner of 
operating haw been modified quite materially. The rule is that 
the decision of the trial court upon affidavits of the respective 
parties and the witnesses that the injunction has or has not been 
violated, will not be disturbed by a court of review unless it is 
clearly and palpably contrary to the evidence so heard. 

In Oehler v. Levy, 256 Ill. 178, it was claimed that 
the court below erred in not adjudging the appellees guilty of 
contempt of court, at page 182 it was said:- "It will be seen 
from affidavits that they were quite conflicting and that the 
correct determination of the issue was not without difficulties. 
* * * appellant insists, and in some measure we think with reason, 
that some, at least of the affidagits, filed in support of the 


petition were made by persons occupying better positions for 
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observing the odors and noise to inhabitants in appellant's 
building than were most of the affidavits filed by appellee. 
All of the affidavits filed in support of the answer were by 
persons who lived near the stable or were frequent visitors 
there and familiar with the condition in which it was kept. 
Whatever our view might be if it had been submitted to this 
court to determine the issue in the first instance, we are 
satisfied from a careful examination of all the affidavits that 
the decree of the Superior Court was not so palpably contrary to 
the evidence that as a reviewing court we would be justified in 
reversing the decree of that court. So long as the injunction 
is in force it is the duty of appellee to observe it and to con- 
duet his business strictly in accordance with the requirements 
of said injunctional order, but the court granting the injunction 
having determined, upon a consideration of all the evidence sub- 
mitted, that appellee had not violated it, we are unable to say, 
from the record presented to us, that such determination is 
clearly and palpably contrary to the evidence." 

I In the case of Boyden v. Boyden, 162 Ill. App. 77, 
@ Similar rule was announced. In the Boyden case the appellant 
was claiming that according to. the greater weight of the evidence, 
he should not have been adjudged guilty of contempt by the court 
below. 

Moreover, the appellant did not deny the congregation 
of a large number of automobiles as set forth in the petition of 
appellees. The petition and affidavits of appellees show that 
not less than one hundred and fifty automobiles were parked 
within thirty yards of the Off premises on the north, and that 
a great number of them were parked also along Reservoir Boulevard 
entrance to the Off premises on the south, some of which did not 
leave until nearly mid=-night; that loud noises emanated from 


these cars by reason of the honking of horns, starting of engines, 
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the shifting of gears and the calling of the occupants thereof. 
In Phelps v. Wineh, 309 Ill. 158, the court held that a dance 
pavillion situated from 50 to 100 feet distant from complainant's 
residence constituted a nuisance. With reference to the auto- 
mobiles that congregated around the dancing pavilion the court 
gaia "In addition to the noises in the pavilion, it caused the 
congregation on and adjacent to the premises of a large number 

of automobiles, from 50 to 100. It could not be otherwise than 
that the noise and confusion of starting and getting that number 
of cars out, so near complainant's residence, at 11 of 12 o'clock 
at night, would greatly disturb people in the near vicinity. While 
defendant's business was not unlawful it was not of so useful a 
character as would justify a denying of the relief prayed." 

In view of the rule that the decision of the Chancellor 

-upon affidavits of the parties to the proceeding and the witnesses, 
that an injunction has or has not been violated, will not be 
disturbed by a court of review unless it is clearly and palpably 
contrary to the evidence so heard, we are not prepared to say 

that the action of the Chancellor fin finding the appellanis guilty 
of contempt of court is so clearly and palpably contrary to the 
evidence so heard, that we would be authorized to reverse the ‘ 
finding, especially so when we take into consideration what was 1 
said by the court in Phelps v. Winch heretofore quoted. 

It is next urged by appellants that the order adjudg- 
ing them to be in contempt of court does not specifically find 
wherein, or in what manner the decree in question, was violated 
and for that reason they are entitled to reversal. 

The order adjudging them guilty of contempt is as 
follows:- "And now on this day come the said petitioners by Weil, 
Bartley & Weil, their solicitors, and also come the said respond- 
ents, by Messrs. Black and West and Shurtleff and Neihaus and 


Edward E. Gale, their solicitors, and the court having had this 
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cause under advisement, and being fully advised in the premises, 
doth find that the respondents John Ae Miller and J. W. Betson, 

are guilty of violating the injunction heretofore issued herein 

and of contempt of court." Appellants relied upon the rule as 
announced in Franklin Union v. People, 220 Ill. 555. In that case 
at page 383, the court said; "It is further said the order adjudging 
Franklin, Union No. 4, guilty orf contempt was insulificient. ‘he 
order referred to the petition and tha affidavits filed in its 
Support, and in apt terms adjudged Franklin Union No. 4 guilty of 

a violation of the injunction, setting out the manner of its 
violation and adjudging it to be in contempt, and impidsed upon it 

a fine of $1,000. In Fischer y. Hayes, 6 Fed. Rep. 63, Mr. 

Justice Blatehford says, (p. 70) *It is objected that the order of 
February 17, 1880, decrees only 'that the defendant is adjudged to 
have committed the contempt alleged', without reciting further 

the offense of which he is guilty. it is insisted that this 

was necessary, and further, that the order should have resited 
that the defendant had disobeyed a lawful order of the court and 

was guilty of a contempt of court in so doing. The contempt 

alleged is set forth with sufficient particularity in the affidavits 
on which the motion for attachment was founded, and in the report 

of the referee. All the proceedings and the various orders are . 
sufficiently connected together by reference and recital to identify 
the contempt alleged,*® without the necessity of reciting at 

length in the order the particulars of the previous proceeding. 

We think the order adjudging Franklin Union No. 4 guilty of son- 
tempt and assessing a fine against it for $1000 sufficient.” 

In the franklin Union case the order contains all the 
things counsel claims such order must contain. The court in that 
case merely said that it was sufficient; it did not say that it 
must contain ali that it did. In the Federal case quoted from it 


appears that the defendant is adjudged to have committed the 
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contempt alleged, without reciting further the offense of which 
_he is guilty. In the present case the order recites that the 
petitioners and respondents were before the court. That the court 
had the matter under advisement and was fully advised, and that 
the respondents were guilty of violating the injunction. 

We are of the opinion that in view of the state of the 
record that the order adjudging appellants guilty of contempt 
was sufficient, and complies with the rule announced in the 
Franklin Union case. 

We conclude therefore that the judgment of the circuit 
court of Peoria County should be affirmed which is accordingly 


done. 
Order affirmed. 
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STATE OF ILLINOIS, | 
ss. 


SECOND DISTRICT 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this ———__________________day of 


in the year of our Lord one thousand 





nine hundred and twenty- 





lerk the A llate Court 
(53761—3M—1-27) Clerk of the Appellate Court 
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AT A TERM OF THE APPELLATE COURT, 
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Begun and held at Ottawa, on Tuesday, the Seventh day of May, in 


the year of our Lord one thousand nine hundred and twenty-nine, 
within and for the Sedona District of the State of Illinois: 
Present--The Hon. FRANKLIN H. BOGGS, Presiding manedioe: | 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 














BE IT REMEMBERED, that afterwards, to-wit: On 
SEP 24 49 : the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 


re 




















General No. 8054 “Agenda No. 26 
In the Appellate Court of Illinois 
Second District. 


May Term, A. D. 1929. 


Renier Music House (Incorporated). 

for the use of Irwin and Ralph 

Renier doing business under the 

firm name of Renier Bros., 

Appeal from the Circuit Court 
appellant, 
of Jo Daviess County. 
VSe 

Alberta Gassman, 


appellee. 


Opinion by BOGGS, P. J. 

Suit was instituted in a justice court of Jo Daviess County 
by appellant against appellee seeking to recover a balance alleged 
to be owing on a certain radio set. Appellee filed a counter-clain, 
seeking to recover the amount paid on said radio. From the judgment 
rendered in the justice court an appeal was taken to the circuit 
court, and on the trial there a verdict was returned in favor of 
appellee and judgment was rendered thereon against appellant, in 
bar of action and for costs. Ho reverse said judgment, this apal 
is prosecuted. 

On November 16, 1925, appellee entered into a contract with 
appellant for the purchase of said radio for the sum of $202.00, 
payable $40.00 cash and $20.00 per month. 

Attachea to and made a part of said contract was the following 
guarantee: 

"OUR RADIO GUARANTEE 
"We guarantee this radio set to bring in as good general 
results as any other set, regardless of make, at approximately the 
same price at the time this set was sold and under the same operat- 
ing conditions. 
"On all guaranteed sets, if necessary to reship set to 
factory for repairs, we will pack set for said shipment, purchaser 
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‘to pay all--transportation eosts, for a period of one year. 
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"There is no guarantee on tubes or batteries. We will 
not recognize any other guarantee or promise as to operation or 
results made by any salesman or representative. 

Renier Musix House." 

The testimony of both parties is that said radio set was 
put in or sold on approval. Ir. Hoffman, a witness for appellant, 
testified: "The set was put in on approval; I don't recall for 
just how long." Appellee testified: "He (the salesman for appel- 
lant) put it (the radio set) in on approval, and I think about a 
week or so after, he came over and wanted us to make the payment 
on it, and I accordingly made that first payment of $40." 

The record discleses that said radio did not work satisfactor- 
ily. Complaints were made from time to time by appellee, and 
service men were sent out by appellant to try and remedy its defects. 
This condition ran along from November 1925 to March, 1927, when the 
set was returned to appellant, and so remained up to the time of 
the trial in the circuit court. In reference to the complaints made, 
appellee testified: "I started to make complaint a short time after 
we got the radio, and they told me that if I would put in an elimin- 
ator it would do better, and that would cost me $50. and I put that 
in; and then it didnf{t work. * * * They told me if I put a better 
eliminator and paid $7.50 more, I would get better results. I 
bought a charger and they gave me one bulb and then it would not 
work and they told me that if I had a better tube it would do better 
and I paid $4.50 for that. Well, I couldn't do much with it; it 
didn't compare with other radios; it was noisy and no volume to it. 
* * * T paid $180 in all. * * * I never got New York. I never got 
San Francisco nor Los Angeles. I couldn't get Minneapolis. I 
couldn't get anything but once in a while Davenport anc Des Moines." 

The testimony of Andrew Gassman, husband of appellee, is 
to the same general effect. 

On direct examination, Alicia Hoar, a bookkeeper for appel- 
lant, testified: "The first time I got in touch with Mrs. Gassman 
in August (1925). Mrs. Gassman told me the electric eliminator 4 


not working and she wouldn't pay until we repaired that. I know 


the service man was sent out several times along about that time. 
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The next conversation with Mrs. Gassman was September 21. Mrs. 
Gassman said the set is not working, ‘will pay when set is fixed.! 
That was in September. I remember after speaking with Mrs. Gassman, 
our man was over there, our expert service man going over there and 
checking the set. As to our next conversation, I recall on October 
8. As to our next conversation, I recall on October 21. On the 
2lst of October I agreed to send the repair man over to Gassman's 
on the following Thursday morning. I had a conversation with her 
after that. * * * On the 4th of November 1926 I phoned and my notes 
show everything was 0. K. ‘will be in in a few days and make pay- 
ment.' Four days later she came in and made a payment of $20. 

That is the last payment. After that I had several phone calls, 
one on the 6th of January 1927." 

On direct examination Frank C+ Hoffman, witness for appel- 
lant, testified that after the installation of said radio, he had a 
talk with "both of the Gassmans. They sent for me one day and told 
me that they had some prospects for me; they said the general talk 
was in East Dubuque that it was the best set that was ever sold in 
East Dubuque, and they had some paople that wanted to buy sets like 
it. * * * I was in their place of business after the radio was in- 
stalled. I heard it operate. They were getting coast to coast 
reception on it, Atlantic and Pacific and southern stations. That 
was within a period of seYeral weeks after installation. -I tested 
it myself; I operated it. No complaint was made by Mrs. Gasman 
at that time. Later on she did." 

At the close of all the evidence a motion was made by appel- 
lant for a directed verdict, which motion was denied. At the 
same time, appellee made a motion for a directed verdict for the 
amounts paid by her on said radio, which motion was denied. While 
the verdict was in favor of appellee, it was general and did not find 
that she was entitled to recover anything against appellant. 

It is strenuously insisted by counsel for appellant that the 
court erred in denying its motion for a directed verdict. In this 
connection it is insisted that the contract for the sale of said 
radio was executed; therefore that appellee could not reseind said 


contract except for fraud, and whatever rights she had, if any, were 
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for a breach of the contract of warranty. 
Section 72 of chapter 12la, Cahill's Statutes, paragraph 
1, provides: 

"(1) Where there is a breach of warranty by the seller, 
the buyer may, at his election - - 

"(a) Accept or keep the goods and set up against the seller, 
the breach of warranty by way of recoupment in diminution or 
extinction of the price. 

"(b) Accept or keep the goods and maintain an action 
against the seller for damages for the breach of the warranty. 

"(c) Refuse to accept the goods, if the property therein 
has not passed, and maintain an action against the seller for 
damages for the breach of warranty. 

"(d) Reseind the contract to sell or the sale and refuse 
to receive the goods, or if the goods have already been received, 
return them or offer to return them to the seller and recover the 
price or any part thereof which has been paid." 

Paragraph 3 of said section among other things provides: 

"(3) Where the goods have been delivered to the buyer, he 
cannot rescind the sale if he knew of the breach of warranty when 
he accepted the goods, or if he fails to notify the seller within 
a reasonable time of the election to rescind." 

Counsel for appellant stresses the fact that said radio 
was not returned until some sixteen months after its delivery, and 
that numerous payments had been made thereon after appellee had 
complained that said radio was not working satisfactorily. It 
is contended that the court should hold as a matter of law that 
appellee had waived the right to rescind said contract; that the 
court should have so found, and should have directed a verdict 
in favor of appellant, there being no evidence disclosing appellee's 
damages from the breach of said warranty. 

Ordinarily, the question as to whether a buyer acts within 
a@ reasonable time after discovering a breach of warranty which would 
entitle him to rescind, is a question for the jury. 

In Conner v. Borland Grannis Company, 294 Ill. 58, suit had 


been instituted by one Elspeth M. Conner to recover the amount paid 
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by her on an electric brougham, delivered to her on the last of 
June, 1923. $200 was paid at that time, and a chattel mortgage 
and notes secured thereby, coming due every thirty days, were 
executed by her for the balance. The court at page 60 says: 

"Plaintiff in error (Mrs Conner) claimed that the car 
was not according to contract but made payments until October 9, 
1913, when she gave her check for $204, on which she indorsed that 
the payment was under protest, on condition that the payee sbould | 
furnish her with a car as contracted and subject to her approval. 
The check was immediately returned and the car was taken under the 
chattel mortgage and was sold on October 25, 191%, for $1,550. The 
plaintiff in error brought her suit in the superior court of Cook 
County and recovered a judgment for $1850, the amount she had paid 
on the purchase of the car, together with costs." 

The case was appealed to the Appellate Court for the First 
District, where a judgment was entered, reversing without remanding 
said cause. On writ of certiorari, the case was taken by the 
Supreme Court. At page 62 the court says: 

"It is a rule of law that if a purchaser desires to reseind 
a contract of sale and return the article purchased he must offer 
it back as soon as he discovers the breach or after he has 
had a reasonable time for examination, and he waives the right to 
rescind by continuing to use the article for a longer time than is 
reasonable for a trial and must have recourse to his action for 
damages in a suit for a breach of warranty or as a defense to a 
suit for the contract price. (Underwood v. Wolf, 131 Ill. 425; 
2 Benjamin on Sales, sec. 1356.) The alleged defects in this car 
which the evidence for the plaintiff tended to prove could only be 
discovered by use by the plaintiff. The question whether she 
retained the car longer than was reasonably necessary depended 
upon all the facts and circumstances in evidence. (Doane v. 
Dunham, 79 Ill. 131.) The law fixes no time for the return of an 
article under such conditions, and it was a question for the jury 
to decide from the evidence whether the retention of the car, which 
was returned several times to the service station and repaired at 


other times, was for more than a reasonable time for the plaintiff 
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to decide whether she would keep the car or not. Such a question 
could only be one of law for a court if the circumstances were 

such that all reasonable minds would agree that the car was retain- 
ed under such conditions that there would be a waiver of the right 
to rescind, and surely that was not the case here.” 

The record in the present case discloses that, while appellee 
retained the radio set in question for a period of some sixteen 
months, she was continually insisting that it was not giving 
satisfaction and was not according to contract. The testimony on 
the part of appellant's bookkeeper corroborates appellee's testi- 


money in this regard. While appellee made payments on said radio, 


after she had discovered that the warranty had been breached, such 
payments were generally shown to have been made at the time the 
service men of appellant were sent out to place the radio in condi- 
tion; in other words, while appellee was making these payments, 
appellant was contemporaneously undertaking to mke said xmema@ radio 
comply with its warranty. Such being the state of the record, we 
are not prepared to say as a matter of law that appellee by unreason- 
able delay had waived her right to rescind. Under the facts dis- 
closed by this record, it was a question for the jury to determine, 
and we are not prepared to say that their finding was against the 
manifest weight of the evidence. The witness Campbell, who testi- 
fied on behalf of appellant, stated that said radio set was sold 

on approval; that he called azmund some six weeks or two months 
thereafter. This was a circumstance as tending to show the length 
of time appellee had in which to test out said radio. The evidence 
discloses that, before the end of six weeks, appellee had made 
complaint to appellant that the set was not working satisfactorily. 
It is also a circumstance that the jury had a right to consider 

in determining appellee's right to rescind that, so far as the 
record discloses, appellant has retained said radio, had it at 

the time of said trial and made no tender of it back to appellee, 
either before said trial or up to the time said motion was made 

to direct a verdict. 


The only other question referred to by appellant in its 
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printed argument is that the verdict of the jury is inconsistent; 


in other words, it is insisted that the jury should have found 
appellant was entitled to recover the balance of said purchase 
money, or that appellee was entitled to a verdict for the amount 
paid by her on said radio. No cross errors were assigned by 
appellee, so she is not in a position to complain and is not 
complaining that a verdict was not returned in her favor for 
the amount she had paid, and appellant is not in a position to 
make such complaint as the failure to return a verdict for 
appellee for said amount was of benefit to it. Becker v. People, 
164 Ill. 267-278; Morgan v. Wright, McCaslin, 114 App. 427-4351, 
affirmed 215 Ill. 558; Jones v. Bates, 179 App. 578-584; Heyman 
ve Heyman, 210 fll. 524-540. 

Finding no reversible error in the record, the judgmamt of 
the trial court will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, ae 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand nine 





hundred and twenty- 











Clerk of the Appellate Court 
(88416—IM—5-28) e-7 
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f Ar A TERM OF THE APPELLATE COURT, 
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Begun and held at Ottawa, on Tuesday, the Seventh day,of May, in 


oN, 7 


\ reat 
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the year/of our Lord one thousand nine hundred and twenty-nine, 


within/and for tire“Second District of the State of) Illinois: 
Present--The Hon. FRANKLIN H. BOGGS, Presiding Justide. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 
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General No. 8063 Agenda No. 26 
In The 
APPELLATE COURT OF ILLINOIS 


Second District 


May Term, A» De, 1929 
East Butte Copper Mining Company, } 
a corporation, } 
Appellant, } Appeal from th 
ae ) iinnebage Sean 
) Cireuit Court 
G. L. Cole, ) 
Appellee. 


OPINION by BOGGS, P. 2. 

Aa action in assumpsit was instituted by appellant against 
appellee in the Circuit Court of Winnebago County to recover the 
amount alleged to have been expended by appellant for witness fees, 
court costs, attorneys' fees and other expenses incident to defend- 
ing three certain suits brought against it, end for the amount 
alleged to have been paid to compromise one of said suits. 

The declaration consisted of the common counts, accompan- 
ied by an affidavit of claim. To the declaration appellee filed 9 
plea of the general issue, supported by affidavit. 

At the close of all the evidence, a motion was made by 
appellee that the evidence be excluded and a verdict directed in 
its favor, which motion was allowed, and judgment was rendered 
on the directed verdict against appellant, in bar of action and 
for costs. To reverse said judgment, this appeal is prosecuted. 

Said cause of action was based on a contract entered into 
between appellant and appellee, which contract entered into betiveen 
appellant and appellee, which contract, among other things, provided: 

"This Agreement made this 15th day of August, 1923, between 
Gs. L. Cole of the City of Springfield, State of Missouri, party of 
the first part, and Hast Butte Copper Mining Company, a corporation 
duly organized under the laws of the State of Arizona, and having a 
usual place of business in the City of Boston, in the State of 
Massachusetts, party of the second pari; 7 

"Whereas the party of the first part was the owner or con- 


, ‘71 the stock of the Silver Plume Mines Company, a 
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Fie 
corporation duly organized under the laws of the State of \fissouri, 


and having a usual place of business in the City of Springfield, 
in said State; and 

"Whereas the value of said stock depends largely on 
whether or not there are outstanding obligations against said 
Silver Plume Mines Company; and 

"Whereas the said G. 1. Gole for the purpose of affect 
said sale has represented unto the party of the second part that 
there are no outstanding obligations against said Silver Plume 
Mines Company; and 

"Whereas on the strength of said representations the 
party of the second part has purchased all the stock of the said 
Silver Plume Mines UGompany; and 


aa 


"Whereas the party of the first part was owner of the 


entire property fcrmerly known as the Dives-Seven-Thirty Mining 
& Milling Company including the millAgsites situated at Silver 


Piume in Clear Creek, Colorado, and conveyed said property to 
the said Silver Plume Mines Company. 

"Now, therefore, in consideration of the purchase of 
said stock by the party of the second part and one dollar and 
other valuable considerations paid by the party of the second 
part to the party of the first part, the receipt wherseor is 
hereby acknowledged, the said parties have covenanted and agreed 
and do hereby covenant and agree to and with each other as follows: 

Le The party of the first part hereby guarantees that 
there are no outstanding claims or obligations against said 
Silver Plume Mines Company, and he hereby undertakes and agrees 
to save and hold the party of the second part harmless from any 
and all loss, damage, or expense occasioned by any claims or 
demands which may be outstanding against the said Silver Plume 
Mines Company." 

Said contract was offered in evidence by appellant, 
and admitted without offijection. Appellant also offered in 
evidence exemplified copies of the complaints in the three 
suits above mentioned, filed = the district court of the city 
and county of Denver, Colorado. 


The first of said complaints set forth that on October 


7, 1921, “ere defentamt (Silver Plume Ifines Company), being the 
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owner of a contract and option to purchase certain mining 
property called 'Dives-Peiicen Property', employed as brokers 
one McLain, Goodstein and Whitehead to initiate a purchase, 
lease or other contract for the disposal of said property; 

that it was agreed thet the defendant should pay, as compen~ 
sation, ten per cent of the sum realized gs commission; that 
thereafter said brokers began negotiations for the defendant 
with the East Butte Copper Mining Company to purchase said 
property for $150,000; that said sale was finally fully consum= 


mated; that said McLain assimed his claim to the pl&éintif? 
p 2 


ce 


the Todd-McLain Jompany, end jucgment is claimed for 35,000, 
together with interest." 

fhe other complaints were of like character. On 
the statement of counsel for appellant that they wére not 
offering any other or padition? part of the record in said 
eauses, the court refused to sdmit said documents in evidence. 
It is insisted that the court erred in this ruling. In view 
of the limited character of the offer, which as limited, did 
not show service, the issues involved, or final disposition 
of the eauses, the court did not err in tts ruling. 

The only testimony offered on behalf of appellant 
was contained in the depositions of William P. Everts, 
William A. Paine, and B. . Reed, Ail of said witnesses were 
asked questions and made answers as to what was said by the 
officers of appellant company and by appellee, leading up to 
the execution of said contract. On objection, the court 
ruied that said testimony was not admissible. Appellant 
contends that the court erred in so ruling, it being in- 
sisted that this testimony should have been admitted as tending 
to show the intention of the parties at the time of the execution 
of said contract. 

"The parties having reduced their agreement to writing, 
the written agreement is presumed to contain all the terms 
of the contract, and no prdmise can be implied contrary to 
the written terms." American National Bank v. Holsen, 531 
Tll. 622-6350. 


“me law is well settled that when parties reduce to 
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writing their agreement, as finally agreed upon by them, all 
prior negotiations leading up to the execution of the writing 
are merged in the writing, and that parol evidence is not 
‘admissible to explain, contradict, enlarge or modify the 


writing as it existed when executed. The writing when executed 


Davis v. Fidelity Fire Insurance Co., 208 Ill. %& 375-582. 
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or 
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"Where parties have deliberately put their contr 


D 


inte writing, the rule doubtisss is that the writing is th 


ex@usive evidence of woat the contract is." Memory v. Niepert 


C) 


131 Tll. 623-630. See also Hunter v. Gates, 227 App. 105-1073 
Boylan v. Gameron, 136 Apo. 4452-4373 13 Gor. Jur., sec. 615, 
De 597. 

The sffect of the offered testimony would be to 
enlarge or vary the terms of the written contract. The court 
therefore did not err in exwluding said testimony. 

In the offered testimony of the witness Reed, he 
stated thet he was the attormey representing appellant in 
said litigation; that something over $3,000 hed been expended 
in attorneys’! fees, witness fees, court costs, ste., and in 
making said compromise, ond that it was necessary to make such 
expenditures. A considerable portion of said expenditures 
consisted of expenses of witnesses called from other states. 
No evidence was offered to show what said witnesses testified 
to, that their testimony was material, or ever as to what issues 
were being tried. 

At the close of all the evidence, the following 
motion was made by appellant: 

"Wow comes the plaintiff, at the close of all the 
evidencs, and moves the court to instruct the jury to find 
the issues for the pleintiff and assess the plaintiff's 
damages at the sum of Seven Hundred Fifty Dollars ($750.00)." 

As a part of said motion, appellant tendered the 
following instruction: 

"The court instructs the jury to find the issues for 
‘the plaintiff and assess the plaintiff's damages at Seven 


Hundred Fifty Dollars ($750.00)." 
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Said motion was cenied, and said instruction refused, 


and appellant then made the following motion: 


"Now comes the pleintiff, at the close of all the evidence 


and moves the court to instruct the jury to find the issues fo 


BS 


the plaintiff and assess the plaintiff's damages at such sum as 
they may find from the evidence the plaintiff spent or caused to 
be spent in defending the claims for commissions filed by Todd- 
MeLleain Co., A. Goodstein and Adnrew Whitehead, ani A. H. Cross, 
including any money that the plaintiff spent or caused to be 
spent in settling or compromising the claim of Todé-MelLain Co." 

As a part of said motion, appellant tendered the 
following instruction: 

"The court further instructs the jury that if they 
find from the evidence thet the plaintiff paid Seven Hundred 
Fifty Dollars {($750100) to settle and compromise the elsaim or 
suit filed by Todd-McIain Co. against Silver Plume Mines Co., 
and that the defendant had notice of payment of ssid money and 
either acquiesced to it or did not object, then your verdict 
should be for the plaintiff in said sum of Seven Wundred 
Fifty Dollars ($750.00).' 

This motion was also denied, and said instruction 
refused, and it is assigned as error that the court erred in 
its rulings on said wotions. 

AppellantS statement of the case contains the follow- 
ing: 

"The errors relied upon are that the Court improperly 
refused to admit the evidence above mentioned, improperly scon- 
strued the said contract of August 15, 1923, and improperly 
directed the jury to find the issues in favor of the defendant.” 

As appeliant has waived the assignment of error on 
the rulings on its motions for 2 directed verdict, it will not 


be necessary for us to consider the same. It might be observed, 


ry 


however, that appellant, having specifically moved for ae directed 


verdiet for $75G, cannot c cuplein ef the action of the court 
in overruling its subsequent motion for a directed verdict for 
the amount of said court costs, witness fees, attorneys' fees, 


and said $750. The only question that could be raised on these 
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motions is whether the court erred in refusing to direct a verdict 
for $750. Without going into a diseussien of this question, it 

is only necessary to say thet the evidence in the record was 

not of that character that wovld warrant the court in so direet- 
ing such verdict, and the court did not err in said ruling. 

It is next insisted that the court erred in excluding 
the evidence and in directing a verdict for spnellee. ‘Mhis 
assignment of error presents the most serious cuestion raised 
on the record. 

The witness B. F. Reed, being the attorney who conduct— 
ed the litigation for appellant in connection with said alleged 
claims, testified to the erfect that, in his opinion as a 
lawyer, there was some question with reference to the liability 
of the Silver Plume Mines Company in cornection with the claim 
for which suit was instituted by the Todd-“elain Compary. He 
also testified on cross examination thet this case was settied 


for $750, before it came to trial; tha 
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the Silver Plume Mines Company and as its attorney, and after 
eareful investigation in the claim asserted hy the Todd-MceLain 
Company, I was of the opinion, as of the time the compromise 
was made and prior thereto, that the claim had some merit, 

in view of the litigation which had preceded it, based upon 
the game claim." He was asked: 

Was there any authority of any kind ever received from 
Wire Cole by the Hast Butte Copper Mining Company, concerning a 
settlement of the Todd-Mchlain asserted claim?" 

His answer was: "When you said ‘authority of any kind’, 
iL will have to answer that Mr. Cole knew of the contemplated 
settlement before it was made, having acquired thet knowledge 
from me, and he approved of such settlement and told me that he 
thought it was the best and easiest way out of it.” 

With this uneontradicted svidence in the record, we 
hold that the court erred in excluding the evidence and direeting 
& verdict for appellee. The question as to whether the suit 
based on said claim was compromised with the knowledge and 
consent of appellee should have been submitted to the jurys If 


the jury should find that it was so compromised, we cee no reason 
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| 
why appellee would not be liable for the amount so paid to 
compromise said claim. 

One of the sharply contested questions raised by 
eounsel for tke respective parties is a question of lew, ag to 
whether the provisions of said contract were broad enovgh to 
render appellee iiable for all claims existing against the 
Silver Plume Mines Company, whether valid or invalid. Course] 
for appellant insist that, under the provisions of said con- 


tract, appelles covenanted to save harmless appellant against 


all claims of whatsoever character, valid or invalid. On the 


Q 


other hand, counsel for appellee insist that contracts of 


f 


indemnity shoulda 


-;' 


e strictly construed, and that, for that 
reason, this court showld hold that the provisions of said 
contract had to do only with outstaiding valid claims or 
obligations. 

inasmuch as this cause will have to be retried, we 
have deemed best to give construction to said contract on the 
point raised. While the rmle is that contracts of indemnity 
are to be strietly construed, that does not mean that sveh 
contracts shall not be given the legal effect that their 
unambiguous language warrants. City of Sterling v. Wolf, 

163 Ill. 467-470; Lawrence v. Wendmacher, 200 App. 32-34; 
Evans ve Illinois Surety Co., 209 App. 465~471; Helebrandt 
ve Sebesta, 236 App. 461-4633; Alexander Iumber Co. v. 
Aetna Accident & Liability Co., 296 Ill. 500-504. 

We hold that the contract in question is broad enough 
to render appellee liable for all claims existing at the time of 
its execution, where the validity or enforceability of the same 
could be said to be a matter of reasonable question. 

For the reasons above set forth, the judgment of the 
trial court will be reversed, and the cause will be remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Llinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand nine 





hundred and twenty- 
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/ the year of our Lord one thousand nine hundred and twenty-nine, 
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within and for the Second Districi“of the State of Illinois: 
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Present--The Hon. NORMAN LE. JONES, Presiding Justice. 
Hon. FRANKLIN H., BOGGS, Justice. 
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Hon. THOMAS M. JETT, Justice. 


JUSTUS L. JOHNSON, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 





ey, 
General No. 8073 Agenda No. 32. 


In The 
APPELLATE COURT OF ILLINOIS 
Second District 


May Term; As Ds, 1929 


NETTIE T. SLEMMONS, 
appellant, 

VSe 
DIME SAVINGS & TRUST COMPANY, 
a corporation, John W. McDowell, 
George J. Jobst, Joseph K. Brit- 
tain and Title and Trust Company, 
a Corporation, 


Appeal fr the 
cirsait Court of 


Peoria County. 


ee es eS ee 


appellees. 


OPINION by BOGGS, P. J. 

Appellant filed a bill in the circuit court of 
Peoria County against appellees, setting forth among other 
things that Wilbert I. Slemmons, husband of appellant, died 
testate on December 5, 1918; that, among other poperty, appellant 
was devised something over 4,000 acres of land in Brevard eounty, 
Florida; that shortly after the death of her husband, appellee 
Dime Savings & Trust Company was appointed administrator with 
the will annexed of said estate; that, not being experienced 
in the matter of business, appellant placed the management of her 
affairs with said trust company; that in the early part of 1923 
she took up with C. W. Frazier, the trust officer of said trust 
company, the matter of negotiating a sale of said Florida lands; 
that a contract of agency was entered into with appellee John W. 
MeDowell for procuring a sale of said lands, he, the said Iic- 
Dowell, to have as his commission 10% of the amount of any sale 
that might be made; that, pursuant thereto, on August 3, 1923, 
a thirty day option was given to appellee Joseph K. Hinkeetn to 
purchase said lands for $35,000; that said option was not 
acted on; that about September 6, appellant was advised by said 
trust company that Brittain was no longer interested in said 
‘ oseratiti. but that they were negotiating with other prospective 
purchasers; that in September, 1923, a contract was signed, 


whereby appellant was to convey said property to appellee 
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on. 
Brittain for the sum of $20,000; that thereafter, on December 4, 
1923, a deed was executed pursuant thereto. 

Said bill charged that a fiduciary relation existed 
between appellant and said trust company and its officers; that 
no bona fide effort had been made to sell said property, and 
that, in violation of said fiduciary relation, she was procured 
to enter into said contract; “that the said John WV. MeDowell, 
George J. Jobst and Joseph kK. Brittain did, after they obtained 
the title to said real estate from your oratrix to the said Joseph 
K. Brittain as hereinabove set forth, sell and convey the said 
real estate, through the said Joseph K. Brittain, on or about 
the 7th day of January, A. D., 1926, for the sum of, to-wit, 
~242,000 net to them, over and above inecumbrances thereon, and 
did thereby then and there make a profit by virtue of the 
premises hereinabove set forth in the sum of $222,000. Appellant 
prayed that appellees be required to account to her for the 
profits made by them in connection with said transaction. 

All of the appellees answered sax#d bill, admitting that 
appellees McDowell and Jobst were equally interested with 
Brittain in said purchase; denying that a fiduciary relation 
existed; denying all charges of fraudulent conduct, alleging that 
appellant acted upon her own judgment, with frkky full knowledge 
of the identity of the purchasers, and that "it is uncertain 
whether any profits will be realized from the resale." Saia 
answer further set forth that a dée@ was executed by appellant 
in Bebruary, 1926, to the grantee of appellee Brittain, to 
eure certain defects in the title to said premises, and that 
it amounted to a confirmation of her former déed. 

The cause was referred to a spe¢ial master to take and 
report the evidence, with his findings of fact and his concl¥sions 
thereon. After the hearing before the master had been closed 
appelleas amended their answer by adding an allegation that 
appellant had speculated on her right to rescind, and was 
guilty of laches. Thereupon appellant amended her bill by 
adding certain charges of fraudulent conduct not appearing in 
the original bill, and alleging that she learned thereof at 
the hearing in ssid cause; charging that the fiduciary relation- 
ship set forth in the original bill continued after the trans- 


action in question was ended. 
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No question has been raised by either party as to the 
sufficiency of the pleadings. It is therefore unnecessary for 
us to set them forth in greater detail. ‘The evidence was taken 
and reported by the master, with his conclusions thereon, and with 
@ recommendation that appellant's bill be dismissed for want of equity. 
On hearing on exceptions to said report, the court sustained the 
master on all material matters, except as to the finding that the 
deed from appellant to the grantee of Brittain amounted to a 
ratification and confirmation of her previous deed. The court sus- 
tained an exception to this finding. A decree was entered, dis- 
missing appellant's bill for want of equity. To reverse said 
decree, this appeal is prosecuted. 

Appellant is a woman about sixty years of age. The court 
fouid that, after the settlement of her husband's estate, she 
was the owner of some $50,000 in securities, a home worth about 
$25,000, the lands here involved, and some 2,353 acres of land 
in Duval county, Florida. In practically all of her business 
affairs, appellant conferred with and took the advice of Frazier, 
the trust officer of appellee Dime Savings & Trust Company. 

In 1922 a drainage district was organized, taking in 
the 4,110 acres of land in Brevard county owned by appellant. 

Said land was ag@sessed a total of $129,476.25. Said assessment 

was spread over a term of twenty-five years. The aggregate interest 
mf on the deferred payments would have amounted to $119,548.80 

if nome of the assessments were paid before due, making an assess- 
ment of about $32 an acre if paid in cash, or about $60 an acre 

if paid as the installments matured. 

On divers occasions during the summer of 1923, appellant 
consulted with Frazier with reference to the burden of said 
assessments and the advisability of selling said land. Frazier 
testified that appellant requested him to assist her in disposing 
of it, and that he told her he knew nothing about Florida land and 
was reluctant about going into it for her; that he corresponded 
with various real estate firms in Florida about said land, and 
learned nothing definite; "they would infer it was worth from 
$3 to $5 per acre." Frazier also testified that he told appellant, 
"@ thought she ought to make every effort to dispose of it, be- 


cause she had been so anxious to sell it, or should follow up 
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every opportunity. * * * She spoke to me about an offer of BE. We 
Thompson was going to give her a note for $20,000, at 6%, running 
over a period of ten years, and thought she would accept it and 
wanted me to advise her about accepting the Thompson note. I 
told her I didn't think that was a good deal." 

Frazier further testified that he had a talk with 
Thompson, and Thompson refused to give a mortgage on the land, but 
agreed that appellant might hold the deed; "I told her I didn't 
think it was a good deal, and she seemed as though she insisted 
on accepting this offer. * * * She kept coming to me with reference 
to a sale or accepting the Thompson note. She said she was sadiae 
to do something about it. I again went to McDowell and talked to 
him and he finally said, ‘if Mrs. Slemmons will give me an 
agreement, enter into an agreement with reference to the sale 
of this land, and give us an option, we will undertake to help 
her dispose of it,' and he told me, while he was not familiar 
with outside lands of that type, he did know a man in Chicago 
who had done such work, who was a member of the real estate 
poard and a friend of his, and he would talk to him to see if he 
could get him interested in this particular land." 

As @ result of these negotiations, on August 3, 1923, 
appellant executed an exclusive agency contract to McDowell, to 
expire on September 5, 1023, providing for the payment ofa 
commission of 10% on the sale price of said lands, if sale 
were made during the term of said contract, by McDowell or by any 

‘other person. — On the same date, appellant, at the instance of 
MeDowell, executed an aption contract to appellee Brittain for 
the purchase of said land on or before September 5, 1923, for 

$35,000. 

No sale was made by MeDowell and appellee Brittain did 
not. elect to purchase under said option. Some time during the 
latter part of September, 1923, appellant, on the advise of 
Fyzier, executed a contract, bearing date September 8, 1923, ‘for 

the sale of said lands to appellee Brittain for $20,000. There- 


‘after, on Decemver 4, 1923, a deed was executed therefor, and 


»\ 
tt 


in January, 1923, said transaction was consummated, and the 
purchase price paid. Thereafter, in January, 1925, said premises 


were gold to George C. Hield and Willard J. Hiela, for $241,510, 
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$82,110 ia wach and a mortgage and notes for $159,400 upon which 
interest had been paid, at the time of the hearing, of $8,228.20. 
The grantees assumed the unpaid drainage assessments on the land. 

Appellant seeks to have the sale of said lands to 
Brittain held fraudulent as to her, and prays an accounting of 
‘the profits on the sale to the Hields. It is conceded by appellees 
tnat, at the time of the execution of said contract of sale to 
Brittain, appellee Dime Savings & Trust Company and its officers 
stood in a fiduciary relation to appellant. 

"Transactions between a party and one bearing a fiduciary 
relation to him are, upon his motion, prima facie voidable upon 
grounds of public policy, and the burden of proof, the fiduciary 
relation being established, is upon the one receiving the benefit 
to show an absence of undue influence." Thomas v. Whitney, 

166 Ill. 225-321. To the same effect is Beach v. Wilton, 244 
Tll. 413-424, 

A confidential relation gives cause for suspicion. 

If a reasonable suspicion exists that confidence has been abused 
where reposed, the contract should be set aside. Uhlich v. 
Muhlke, 61 Ill. 499-510; Dowis v. Driscoll, 203 Ill. 480; Beach 
ve Wilton, supra, 424. 

In Dowie v. Driscoll, supra, the court at page 490 says; 

"The doctrine repeatedly announced by this court is 
that courts of equity ‘scrutinize with the most jealous vigilance’ 
transactions between parties occupying fiduciary relations towards 
each other (Casey v. Casey, 14 Ill. 112), and the burden of proof 
in such cases is on the fiduciary to establish the fairness of 
the transaction and that it did not proceed from undue influence. 
$Jennings v. McConnel, 17 Ill. 148; Zeigler v. Hughes, 55 id. 

288; Ward v. Armstrong, 84 id. 151; Wickiser v. Cook, 85 id 

68; Saénds v. Sands, 112 Ill. 225.)" 

: Counsel for appellees concede the law to be as above 
stated, and in their brief and argument say: "We can agree that 
such purchase of this Slemmons land raises a presumption of fraud 
against defendants, and places on them the burden of negativing 
such presumption, by proof that no fraud (deceit, misstatement or 


concealment) was practiced on the complainant, and that she 


knew and acted freely upon the truthful information furnished her. 
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eaBes 
We might go so far as to admit the burden is on them to establish 
by proof beyond a reasonable doubt, or turther yet, beyond suspicion, 
that when am acted she knew all the facts and could proceed with 
or refrain from going ahead with the sale." Counsel insist that 
they have by the evidence proved conclusively that a full disclosure 
of all the facts in connection with the transaction in question was 
made to appellant prior to the time that she executed said contract. 
As evidence of good faith on the part of appellees, it 
is insisted that a syndicate was organized by McDowell, consisting 
of himself, Jobst and Brittain, to purchase said premises in order 
to relieve appellant of the burden of said drainage assessments, 
and in order that she might not suffer loss by reason of the fact 
that Frazier nad advised her against accepting the offer of Thompson. 
Shortly arter the execution of the agency contract to 
McDowell, appellant went to Petoskey, Michigan. Counsel for 
appellees in their brief and argument concede that apout August 
15 negotiations were pegun between Frazier and MeDowell, looking 
to a sale of said lands to a syndicate to be organized by McDowell. 
Appellant testified that on August 17 she received the following 
telegram: "In case option is not closed on land would you agree 
to accept $20,000 think can get cash answer. Dime Savings & Trust 
Co." In reply thereto, appellant wired said bank: "Prefer $25,000. 
Should have $20,000 after expenses paid but abide by your judgment. 
‘Nettie tT. Slemmons." 
On the same date, appellant wrote to Frazier: 
"Dear Mr. Frazier: 
"Your telegram was received. It is very hard to come to 
a decision without being able to talk things over. In case Mr. 
MeDowell cannot get $35,000 feel that I should have $25,000 since I 
have to pay 10%. What will your charges be if I should decide to 
accept Mr. Thompson's offer. I feel that I must have $20,000 after 
all expenses are paid but you are there and I have full confidence 
in you tnat you will do the best you can for me even though it 
eontiicts with my decision. With kindest regards. 
ie "Nettie T. Slemmons. 
"Be toskey Aug. 17, 1925. Please pardon pencil. Keep forgetting 
“5 t0 buy ink." 


ae On August 27, appellee Dime Savings & Trust Company wrote 
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BK es 
appellant: 

"Your letters at hand and nave delayed answering in 
order to securé if possible further information with reference 
to the saie of your Brevard County land. 

"While the 50-day option is still in effect we had 
an inquiry from parties interested whether or not $20,000 cash would 
be an acceptable proposition to you. ‘This was made net and the 
only charges that I kmow of to be made would be our fee and the 
expense of an abstract of title. * * * It looks as though it 
would be best to accept tne $20,000 Proposition if parties are 
willing to go through with it." 

On September 5, said Company again wrote appellant: 
"Dear Madam: 

"As the option which yom gave on the Brevard County 
Land expires today, we assume tnat parties are not going to 
exercise same as we have heard nothing further from them lately. 
Mr. Thompson came in a few days ago and stated that he understood 
such option had been given by you and under the circumstances he 
was no longer interested in the purchase of this land. After 
we learned Mr. Thompson's position in the matter we immediately 
began work on sale of land to other parties and as result of our 
efforts and not wishing to have you loose out entirely on the 
deal owing to Mr. Thompson's withdrawal, we believe that ve 
have secured other parties who would be willing to pay you 
$20,000 in cash. * * * The $20,000 would be net to you less 
our charges and the expense of conveying the title, which would 
mean securing an abstract and placing stamps on the deed, ete. 
‘This is the best price obtainable. We tricd to increase this 
to $25,000, but it seemed that these parties knew of Mr. 
Thompson's offer and would not go any higher. 

"If this is entirely satisfactory will you kindly wire 
us at once along the following suggestion: ‘As option on the 
Brevard County land is not taken up you are autnorized to sell 
the four thousand acres at $20,000 cash.' 

"We believe this is the best course to pursue under the 
circumstances, ana as long as Mr. Thompson and Mr. Hillis are 
not any longer interested, would recommend closing out on this 


basis." 
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Inzeply thereto, appellant wired the bank as follows: 

"Option on Breward Co. land is not taken up you are 
authorized to sell 4000 acres at $20,000 cash should like to 
know result. Sincerely, Nettie T. Slemmons." 

On September 11, the bank wrote appellant: 

"Wer are enclosing herewith Articles of Agreement for 
your Florida land. The grantee's name has peen left blank as 
the parties have not decided just how they want this deed made. 
We are holding the $1000 cash payment. Kindly sign both copies 
and return to us at your earliest convenience.” 

In reply thereto, appellant wrote: 

"Your articles of agreement have been received. I am 
not returning them until I hear from you again. I have never 
signed any paper that I dia not understand fully. I have not 
been told who the buyer is, but supposed I would know when the 
papers were ready to be signed. You have made an explanation 
through Miss Carroll, but I do not feel that the paper is 
complete without the buyer's name, and do not feel like signing 
it as it is. Should like to hear from you personally on this 
IMatter as soon as possible." 

On September 17, Joseph P. Durkin, securtary of appellee 
Dime Savings & Trust Company, wrote appellant: 

"In reply to your communication of the 14th inst. to If. 
Frazier I beg to sdvise that the name of the purchaser to be 
inserted in the agreement is James K. Brittain. At the time 
the paper wes forwarded to you he was not sure whether he wanted 
to take it in his name or someone else. Mr. Brittain lives in 
Chieago. Mr. Frazier is out of the city at the present time 
on hig vacation and he will not return until about October ist. 
The purchaser's name may be inserted in the agreement before 
you execute it if you so desire." 

It is practically conceded by counsel for appeliees that 
gaid letters and telegrams from the Dime Savings & Trust Company 
aid not correctly inform appellant as to the negotiations being 
earried on for the sale of said premises. They insist, however, 
that when said contract was executed by appellant in the latter 


part of September, a full disclosure was made to her with 


BSESEEHSE to the purchasers, and all matters affecting her inter- 
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est in said transaction. This contention is not supported by 
the record. 

the evidence conclusively discloses that, at the time 
Frazier claims the contract was signed appeliee Brittain knew 
nothing whatever about it; had never agreed to purchase said 
property, and had never agreed to go into or form a part of any 
syndicate to purchase the same. 

The record aiso discloses that there was a standing 
agreement by which the Title and Trust Company, the stock of 
which was owned by the Dime Savings & Trust Company, was to 
have an interest in the profits or commissions earned or collected 
by McDowell. In this case it was agreed that the Title and 
frust Company was to receive 5% of the reside price. It there- 
fore follows that the Dime Savings & Trust Company had a 
pecuniary interest in said transaction. This interest was not 
disclosed to appellant at the tine she executed saia contract, 
nor at any time up to the nearing of the evidence in this cause. 

Another principhe of law, vital in this case, is 
that "a trustee is not permitted to place himseif in a position 
where it will be difficult for him to be nonest and faithful to 
his trust." Bennett v. Weber, 523 Ill; 285-294, citing 
Galbraith v. Tracy, 155 Ill. 554; Butler Paper Company v. 
Roberts, 151 Ill. 588; Tyler v. Sanborn, 128 Ill. 156. 

"The law does not stop to inquire into the fairness 
of the sale or the adequacy of the price, but stamps its dis- 
approval upon a transaction whicn creates a conflict between 
the self interest and integrity of the trustee. (39 Cyc 366.)" 
Bennett v. Weber, supra, 204. 

"The general rule is, when a trustee of any descrip- 
tion, or a person acting as agent for others, sells a trust 
estate and becomes himself interested, either directly or indirectly 
in the purchase, the cestui que trust is entitled, as a matter 
of course, at his election to have the saie affirmed or set 
aside." Bennett v. ‘eber, supra, 294 citing Borders v. Murphy, 
125 Ill. 577-583. | 

*Thenend or result accomplished by the trustee is 


not alone determinative of the rights of the parties, but the 
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trustee's method of executing the trust free from his individual 
interest is of the essence of the trust." Bennett v. Weber, 
supra, 294. 

In United States v. Carter, 217 U. S. 286, the court 
at page 309 says: 

"If an agent to sell effects a sale to himself, under 
the cover of the name of another person, he becomes, in respect 
to the property, a trustee for the principal; and at the electinn 
of the latter, seasonably made, will be compelled to surrender 
it, or, if he has disposed of it to a bona fide purchaser, to 
account not only for its real value, but for any profit realized 
by him on such resale. And this will be done upon the 
demand of the principal,.although it may not appear that the 
property, at the time the agent fraudulently acquired it, was 
worth more than he paid for it. The law will not in such case 
impose upon the prineipal the burden of proving that he was 
in fact injured, and will only inquire whether the agent has 
peen unfaithful in the discharge of his duty. ‘Yhile nis agency 
continues, he must act in the matter of the agency solely with 
reference to the interests of his principal. The law will not 
permit him, without the knowledge or essent of his principal, 
to occupy a position in which he will be tempted not to do the 
pest he may for the principal." 

In Perry v. Engel, 296 Ill. 549, the court at page 
554 says: 

“he rule is, that if a party employs another as his 
agent to sell his real estate or exchange it for other real 
estate, he is entitled to all the agent's skill, ability and 
industry in making the sale or exchange on the best terms that 
can be nad, and is entitled to the property, in case of an 
exchange, at the price the agent paid for the same. An agent 
eannot take any advantage of his position to speculate to the 
injury of his principal, and all profits and advantages gained 
in the transaction belong to the principal. MYhe readation of 
principal and agent is one of trust and confidence, and where 
such confidence is reposed and such relation exists, it must 
be faithfully acted upon and preserved from any intermixture of 


imposition." 
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The record in this case clearly discloses that the 
Dime Savings & Trust Gompany and its officers, the Title and rust 
Company and its officers, had permitted themselves to occupy a 
position in which their pecuniary interests, under the authorities 
above cited, made it difficult for them to be honest. 

In addition to the facts above set forth with reference 
to the interest of the Dime Savings & Trust Company in said 
transaction, the record discloses that said xmsitoku institution 
had an interest in having appellant reject the Thompson offer. 

Had that offer been accepted appellee Dime Savings & Trust Company 
would not have been entitled to compensation of the sale of said 
premises; and iieDowell and Jobst, stockholders and officers in said 
Title and rust Company, would not have had the opportunity of going 
into a speculation which the evidence shows they were anxious to 

go into, and which they believed would result in a profit to them 
and to said trust company. Then, too, if a sale of said premises 
wers made through the Dime Savings & Trust Sompany, the proceeds 
thereof when not invested, would naturally be deposited in said 
bank. 

Counsel for appellees seek to place their clients in 
the position of benefactors of appellant, it being their contention 
that said syndicate was formed by ‘McDowell after Thompson had 
-withdrawn his offer, and that the officers of the Dime Savings 
& Trust Company felt tnat they might be subject to eriticism in 
naving advised Mrs. Siemans not to accept Thompson's offer. The 
only person who testified that Thompson had withdrawn his offer 
was Frazier. Several telegrams and letters had passed before the 
information was communicated to appellant that Thompson had 
withdrawn his offer. An examination of the correspondences and the 
testimony of the various witnesses in connection therewith dis- 
closes that, prior to the withdrawal of Thompson's offer, Frazier 
and McDowell were actively negotiating for a sale of said premises 
to said syndicate. ‘MeDowell was anxious to take over said lends. 
Appellee Brittain testified: "McDowell told me nothing about the 
land excépt that he wanted to buy it. At the first conversation, 
he told me he hoped to get Jobst in, and the last time he said he 


had interest Mr. Jobst. * * * He seemed anxious to make the deal. 
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He wanted to go into the desl and wanted me to go in." It should 
also ve observed that McDowell testified he was advised by Frazier 
that the assessments against said land were only $60,000, and that 
he afterward learned that said assessment was $240,000. Nothwitstand-— 
ing his misunderstanding with reference to the amount of said 
assessments he went on and completed said purchase in January 1924, 
thereby evidencing thet appellees were buying said premises for 
resale at a profit, and not as an accomodation to appellant. 

It is also insisted that appellant, by executing a deed 
to the grantees of Brittain, confirmed said transaction and is now 
estopped to cuestion the same. ‘While the master found with appellees, 
that said deed amounted to a confirmation of the transaction 
appellant had with appellees, the court on the hearing sustaiméi 
the exception of appellant thereto. As no cross errors were assigned 
by appellees on the ruling of the court thereon, they are not 

appellant is 
in a position to insist that somexkabt ws estopped by the making 
of said deed. It might be further observed that the evidence 
discloses that, at the time said deed was executed, appellant 
was sick in bed. She testified that she did not understand the 
purport of said deed. The testimony of Mr. McGrath is to the 
effect that Hillis, who obtained said deed from appellant, 
stated in effect that she may not have understood that it had to 
do with the Brevard county lands. ‘owever that may be, appellant 
had not been advised of the interest of the Dime Savings & Trust 
Company and its officers in said transaction and in the commission 
to be derived therefrom. She would therefore not be estopped by 
said deed. 

It is also insisted by appellees that appeliant was 
speculating on her rights, had been guilty of Gaches and was 
therefore not entitled to maintain ner bill. 

"A court of equity applies the doctrine of laches Z 
in denial of the relief prayed, where the statitory period has not 
exptred, only where, from all the circumstances in evidence, to 
grant the relief to which the complainent would otherwise be 
entitled would presumptively be inequitable and unjust because 
of the delay, to the defendants." Dixmoor Golf Club v. Evans, 

325 Ill. 612-622, citing Stiger v. Bent, Ill Ill. 528. ‘To the same 


effect is Grant v. Springer, 530 Ill. 280-293; Sehuitz v. O'Hearn, 
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319 Ill. 244-248. 

Counsel for appellees in their brief and argument admit 
that, from the death of Judge Slemmons, in 1918, until April, 
1921, that the Dime Savings & Trust Company acted as administrator 
de bonis non of his estate; that "C. i. Irazier was the represen- 
tative of the Dime Savings % Trust Company during such period of 
administration, and as such did the Slemmons business, and after- 
wards, down to the fall of 1926, made other land sales and collec- 
tions for Mrs. Slemmons." frazier continued to be the confidential 
adviser of lMirs. Slemmons until shortly prior to the filingoof the 
bill herein. 

Failure to use diligence to discover fraud is excused 
where a relation of trust and confidence exists between the 
parties to the transaction. Vigus v. 0'8@nnon, 118 Ill. 334- 

346; Letyens v. Ahlrich, 308 Ill. 11-21; Gillett v. Wiley, 126 
Ill. 310-328. 

Under the evidence in the recordy appellees are not in 
a position to urge as a defense to said bill that appellant was 
guilty of laches. 

Counsel for appellees lay great stress on the fact that 
appellant contradicted herself frequently while testifying, and 
apparently insist that, by reason thereof, she was not entitled 
to relief. The record does not discloses’ and it is not contended 
by appehlees, that appellant was guilty of any fraud in connection 
with said transaction. On this record it is not so much a question 
whether the equities of the case appeal so strongly in favor of 
appellant, as whe ther the facts and circumstances disclosed by the 
record are such that, as a matter of public policy, appellees 
should be held to an accounting for the profits derived by them 
on the resale of said premises, for the reason that, occupying a 
fiduciary relation, they failed to disclose fully to appellant 
all the facts and circumstances known to them at the time of said 
transaction, and had suffered themselves, in said transaction to 
oceupy a position where, under the lew, it is neld that it would 
be difficult for them to be honest. Our holding is that they 
did not so disclose such fects and circumstances to appellant, and 


that they did in fact allow themselves to be placed in a position 


where, under the law as laid down in the foregoing authorities, it 
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a, 
would be difficult for them to be honest. 

Counsel for appellees also contend 9s a matter material 
to the determination of this cause that the title to the premises 
in question came to a ppellent by deed from her husband, and not 
by devise. Inasmuch as the Fiduciary relationship of the parties 
is conceded, we do not deem it a matter of importance how 
appellant derived her title. 

some question is sought to be made by appellant that 
she only agreed to convey 4,000 acres of said lands and that 

4,110 acres were in fact conveyed. Appellant is not attempting to 
rescind said sale, but is suing for an accounting £m of the pro- 
ceeds of the resale, whieh included the entire tract. This 
would therefore render this question of minor importance. 

While the record discloses that appellee Brittain had 
no active connection with the transaction in question until 
after appellant had executed the contract of September 8, it is 
not contended by appellees in their written brief and argument 
that Brittain stands in any different light that the other of 
appellees, in connection with the issues involved. On the oral 
argument it was stated in open court by counsel for appellee 
Brittain that they were not insisting that he was entitled to any 
other or different consideration than that given to the other of 
appellees. It is therefore not necessary for us to discuss this 
feature. 

As said cause must be reversed and remanded for an accounting, 
it is proper that we should indicate the basis of the accounting. 

All profits and advantages gained by an agent as the result 
of his breach of duty to his principal belong to his principal, 
and he will be required to account to the principal for such profits. 
Perry v. Engle, 296 I11. 549-557; Dixmoor Golf Club v. Evans, 325 
Ill. 612-623. 

Commissions paid to an agent who ms Hhsed the trust reposed 
in him should be accounted for by such agent to his principal. 
perry v. Engle, supra, 549-557; Bunn v. Kesch, 214 Ill. 259-264. 

When a transaction is held to be fraudulent on account of a 
fidnueiary relationship, the decree should credit the agent with any 
ease payment made at the time of the transaction, but he is not 


en ed to interest on such payment. Feeney v. Runyan, 316 Ili. 
246-252. 
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We therefore hold appellees should be held to account for 
the cash proceeds received by them on the sale of said premises, 
together with all payments on the pits tad, if any, and all inter- 
est collected by them subsequent to said cash payment, and this to 
include the commission paid by appellant to the Dime Savings & Trust 
Gompany, but not to include the commissions allowed George C.Hield, 
inasmuch as it amounted in effect to a deduction from the purchase 
price for said premises, end in equity appellees should not be re- 
quired to account therefor. Appellees should also be recuired to 
indorse to appellant, without recourse, the notes remaining unpaid 
on said sale price, together with the mortgage securing the same. 
Appellees should be credited with the amount paid to appellant on 
the purchase of said premises; with the taxes and assessments mid 
by them en said premises; with all abstract fees paid by them, and 
all necessary attorneys' fees paid by them in connection with the 
sale of said premises and the perfecting of the title thereto, in- 
cluding recording fees, revenue stamps, ete. ‘Ye also hold that 
appellees should be entitled to the expenses of Brittain in con- 
nection with the examination of said lands. 

For the reasons above set forth, the decree of the trial court 
will be reversed and the cause remanded, for further proceedings 
in keeping with our opinion and direction herein. 


Reversed and remanded. 
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STATE OF ILLINOIS, 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the cpinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 
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Hon. NORMAN L. JONES, Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


24 5909 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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General No. 7989 Agenda 12. 


February Term, 1929. 
Joseph A. Jadrich, 
appellee, 
Appeal from the Circuit Court 
VS. 
of Lake County. 
Maude Rk. Reinhardt, 


appellant, 


JETT, J. 

This is an appeal brought to review a judgment for $4,419.96, 
obtained in the circuit court of Lake County, in an action of 
assumpsit, by Joseph A. Jadrich, appellee, against Maude R. 
Reinhardt, appellant. For the purpose of this opinion, appellee 
will be referred to as plaintiff, and appellant, as defendant. 

The declaration consists of the common counts, accompanied 
by an affidavit of merits, in which the plaintiff stated "the 
demand of the plaintiff in the above entitled cause is for cash 
monies advanced for, and on behalf of, the defendant, and to 
services rendered for the defencant at her request, and for 
expenses incurred for the use of the defendant, and that there 
is due to the plaintiff from the defendant, after allowing to 
her all just credits, deductions and set-offs, the sum of : 
$4,522.96". 

To the declaration the defendant pleaded the general issue, 
and filed an affidavit of defense, in which it is stated that 
she has a good defense to the entire claimof the plaintiff with 
the exception of 15.15 on cash account, and a reasonable fee 
for services rendered by the plaintiff as a lawyer, in obtaining 
sale of forfeited taxes on property owned by the defendant, not 
to exceed $100.00. 

The evidence on the part of the plaintiff is to the effect 


year 


v 


that he had known the defendant sinee the early part of the 
1925; that during the months of May, June, July and August, 1925, 
whe occupied desk room in his office; that in October or November, 
1924, the defendant called on the plaintiff and asked "whether I 


could handle her property at North Chicago towards clearing up 
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the taxes." She asked me if I was in a position to do so, and 
‘I told her I was at that time. Then we discussed as to what my 
fees would be, and I told her I usually got one-third, on a 
contingent basis. She told me that was what she was paying her 
lawyer in Chicago, and that would be satisfactory to her, but 
we made no agreement at that time. 
The next time we talked on this subject, was on November 

28, 1924. At that time she cane to my office and I told her 

I could not take the case unless I had some authority to repre- 
sent her, and with that, I told her I wanted 4 retainer. She 
asked if $50.00 would be enough to retain me; I said 'yes', 

and she made out a check for $50.00 and told me to go ahead and 
proceed with the work in acvordance with the conversation we 
had, that is, to receive one third of what i saved her on her 
taxes and special assessments. 

The evidence of both plaintiff and defendant is that the 
defendant had purchased certain properties which were involved 
with tax liens and special assessments. The aggregate involved 
amounted to $18,000.00 or $20,000.00. 

The testimony of the plaintiff is that through his efforts, 
and the efforts of counsel employed by him, he procured the 
settlement of $17,861.45 in taxes ana special assessments for 
$7,452.81. He further testified that the defendant continued to 
have him attend to her business, and sent a special assessment 
notice on other property, for his attention; that he was success- 


ful in that, and for that work, charged the defendant $700.00, 


* which he testified to as being a reasonable and usual fee for 


the work. This latter item, being a separate matter from the 
special assessments and taxes previously mentioned. 

The plaintiff was corroborated with reference to his employs 
ment. Derothy Dahl, a witness for the plaintiff, testified that 
she worked for him, beginning in 1923, and ending in July, 1926; 
that she first met the defendant in plaintiff's office in 1924; 
that her best recollection was that the defendant was in plain- 
tiff's office some thirty to forty times; that in November, 1924, 


she heard a conversation between plaintiff and defendant, in 
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which defendant asked the plaintiff "If he could clean up her 
general taxes and special assessments on her property in North 
Chicago and lir. Jadrich asked for one-third of the amount saved 
on her general taxes and special assessments, and lirs. Reinhardt 
said to go ahead, that was al‘right". 

Dorothy Dahl further testified that she had charge of the 
bookkeeping for plaintiff, and that she sent statements to the 
defencant on several different occasions, for the amount owing 
by defendant, being somewhere around $4500.00. 

Furthermore, in addition to the testimony of the witness Dahl, 
the plaintiff is corroborated by certain letters offered in evi- 
dence, written by the defendant to the plaintiff, which indicate 
that the plaintiff was acting as her attorney and that she was 
requiring of him diligence in connection therewith. 

The defendant testified in her behalf that the payment of 
$50.00 to the plaintiff was a loan to him and not a retainer fee; 
that the first time she met the plaintiff, he wanted to know "If 
I would sell him the property that he had tried to buy from Mr. 
Marhoeffer, but I beat him to it? He asked me what I was going 
to do with the property and I told him I was going to build it 
up. He told me that if I wouldn't sell him the property, he would 
like to list and sell it for me. He further stated 'My charges 
are the same as in Chicago, 3% on improved and 5% on vacant.! 

I said ‘What do you services cover?' he said ‘Everything from the 
beginning to the close of the deal.' I said 'Fine', he said 

"You know there are large forfeited assessments against your 
property?’ I said 'Yes, Mr. Marhoeffer told me.' He said ‘What 
are you going to do about them?’ I said 'Pay them, Mr. Marhoeffer 
agreed to buy them for me for $3000.00". 

The defendant further testified that Iir. Jadrich requested 
that she bring him some brick to the office so as to make better 
sales and give prospects a choice of better plans and bricks. 

In other words, the defendant testified that her transactions 
were, for the most part business transactions, had with the plain- 
tiff, and that he was not, except in one or two instances, acting 


as her attorney. Her testimony in substance, being that she 
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was dealing with the plaintiff as a real estate agent rather 
than as a lawyer. 

After examination of the record we are of the opinion that 
the finding of the jury, in favor of the plaintiff, is supported 
by the weight of the evidence and that tne plaintiff had been 
employed by the defendant as her attorney and was to be paid one- 
third of the amount he would save her on her tax liens and special 
assessments. 

The defendant insists that the court erred in permitting th 
plaintiff to offer evidence that he had employed another attorney 
to assist him, for the reason that he would have no right so to 
do. The plaintiff testified in this connection that no charge 
was being made for the services of this attorney. In so far 
as the record discloses, the plaintiff employed the attorney, 
simply as an assistant to himself in carrying out his employment 
with the defendant. 

The defencant further insists that the court erred in per- 
mitting plaintiff to offer proof bearing upon the usual and cus- 
tomary attorney's fee. According to the theory of the plaintiff, 
and on which he tried the case, it was not necessary to offer 
proof with reference to attorney's fees, except as to the tran- 
sactions which he claims was not connected with the original 


employment, so far as that employment was concerned. There was 


no serious error in the ruling of the court on this evidence. | 

The defendant urges that the eine erred in its ruling on the 
instructions. We have examined the instructions and the suggest- 
ions made, relative thereto, by the defendant, and we are of the 
ipinien that shere is no real merit in this contention of the 
defendant. 

No serious objection is pointed out as to any of the in- 
structions given on behalf of the plaintiff, and the record shows 
that the court gave a large number of instructions on the part of 
the defendant, which instructions fully presented the defendant's 
theory of the case, so far as applieayie to the issues in the 
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In passing it might be well to say that no proof was offer- 
ed by the defendant, tending to show that the attorney's fee 
charged, were not the usual, reasonable and customary fees charged 
by members of the bar in Lake County. 

It is next urged that the record discloses that the plaintiff 
was occupying a dual position, in that he had been acting as 
attorney for the village or city of North Chicago, where said 
premises were iedatind ;? tan’ his employment as such city attorney, 
made his interests adverse t@ those of the defendant. The em- 
ployment of plaintiff as city attorney for North Chicago, accord- 
ing to the record, ended in the spring of 19238. 

While a resolution was passed by the village council for the 
employment of the plaintiff, in connection with certain taxes, 
there was no evidence to the effect that he had acted in any way 
in connection with the taxes and assessments herein involved; 
his testimony being that he severed all connection with said 
village in August, 1924; that he had expended certain monies on 
behalf of said village amounting to over $1400.00 for which he 
brought suit and recovered against said village, but that said 
sum was made up of monies paid out by him for the use of said 
Village and not for attorneys fees in representing said village 
in reference to these taxes. No attempt was made thereafter to 
rebut this testimony or to connect the plaintiff up as a repre- 
sentative of the village in connection with the assessments 
and taxes herein involved, 

We are of the opinion that the judgment of the Circuit Court 
of Lake County should be affirmed, which is accordingly done. 


Judgment affirmed. 
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STATE OF ILLINOIS, 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 


hundred and twenty- 
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BE IT REMEMBERED, that afterwards, to-wit: On 


the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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PAVER CANWERIES, Inc. 
Appellant 


APPEAL FROM THE COUNTS 


VSe _ 7 
OF WHITESIDE couty. 


00 o6 6© 6% oo v8 


DAVID L. MARTIN? 
Appellee : 
MAY TERM, A. D. 1929. 

dett, J. 

This suit was instituted in the County Court of 
Whiteside County, by the Paver Canneries, Inc. appellant, 
against David L. Martin, appellee, to try the title to 
property levied upon by the sheriff of said county, by virtue 
of an execution issued out of the office of the clerk of the 
circuit court of Whiteside County, in favor of appellee and 
against the J. M. Paver Company, a corporation. 

There were no pleadings in the case and no proposi- 
tions of law submitted, but there was notice,as required by 
the statute, as laying the foundation to try the rights of 
property. ‘The county court found the property not to be 
in the appellant, and entered judgment that the appellee 
recover his costs and that the sheriff proceed with the levy 
and make the sale under the execution, in favor of the judgment 
in favor of appellee. From the order of the county court 
this appeal was prosecuted to this court. 

The record discloses that the J. il. Paver Company 
was an Indiana corporation, and had a cannery at Sterling, 
Illinois. In connection with its business at Sterling, it 
had rented two farms from David LL. Martin, the appellee; 
one of the farms being owned by Martin individually, and the 
other by him as trustee. 

The record further discloses that the J. M. Paver 
Company had, on the farms, farm machinery and live stock, which 
were employed and used in the operation of sdid farms in con- 
nection with its said business. 

Tne coproration became involved in financiel difficulties 
and a meeting of its creditors was held in Chicago, at the Sherman 


Hotel, on April 18, 1928. ‘This meeting was attended by appelle . 
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Marting The evidence shows that appelice knew that 

a committee was appointed to devise ways and means to protect 
the creditors of the “. M. Paver Company, and at the same time 
manage and operate its plant and property. 

As a result of the meeting it was planned to form a 
new copporation, to be known as the Faver Canneries Inc. ‘The 
new company was to issue one thousand shares of stock of no 
par value; nine nundred and ninety shares thereof to be paid 
to the J. M. Paver Company, in consideration of a transfer 
to the Canmneries Company, of all its property of every kind and 
character, including tangible and intangible. ‘The other ten 
shares were issued to certain named incorporators of the 
Paver Canneries Ine. On April 20, 1928, three members of the 
committee signed the preliminary incorporation articles and 
sent them to the office of the Secretary of State at Springfield, 
where they were received the next day. 

Articles of incorporation were issued, and on April 
5s, 1928, the Creditors Committee sent out notices py registered 
mail in compliance with the Bulk Sales Law of Illinois, to ail 
creditors, including appellee Martin, wio admitted on the trial 
that he received such notice. Accompanying said notices was a 
Letter by the attorneys for the Creditors Committee, giving full 
and complete explanation of the proposed plan of taking over 
the J. M. Paver Company, and the purposes of the organization. 
Notices were sent out stating that the property of the J. . 
Paver Company was to be transferred to the Paver Canneries Inc., 
on May ist, following. There was no conceaiment of any fact 
from appellee or from any other creditor. Appellee obtained full 
information as to what was being done with the property of tie 
J. iM. Paver Company; he made no objection, entered no protest 
and apparently acquiesced in all that was done, until on or 
about August 31, 1928, when he had issued out of the office 
of the clerk of the circuit court of Whiteside County, an 
execution on a judgment obtained that day by him by confession 
against the J. M. Paver Company. Appellee thereupon caused the 
execution to be levied upon the equipment and property which 


was upon the farms leased to the J. M. Paver Company. On the 
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date set for the sale of sucn property, notice of the rights of 
trial of property was given, and the trial resulted in favor of 
appellee, as heretofore pita 

A review of the evidence shows but few of the material 
tacts bo pe in dispute and it is not at all disputed that the 
goods and chattles involved in this proceeding were the property 
or the J. M. Paver Company, and were transferred and sold by it, 
prior to the date of the judgment and levy of appeliee, fhe Tact, 
by some four and one-half months. The only theory upon which 
the appellant cannot be entitled to the property levied upon, is 
that the transfer by the J. M. Paver Company was tained with 
fraud or that there was a failure to comply with the Buik Salcs 
Lawe 

A Oreditor's Committee endeavored to protect the 
ereditors of the J. M. Paver Company, realizing that it was 
necessary to comply with the Bulk Sales Law. ‘hen it was 
determined that the instrumentality of a newly organized and 
independent corporation was essential, it was necessary that 
until it's organization was perfected, there would have to be 
some agency because of the pressing situation. On April 20, 1928, 
the Creditor's Committee obteined from the 7. M. Paver Company 
a sworn list of creditors, the affidavit being that of Paul W. 
Paver, president of said company. 

Tne day on which the sworn list of creditors of the 

oM. Paver Gompany were received, the committee, as incorporators, 
as the evidence discloses, made application for the issuance of 
a charter to the appellant, Paver Canneries, Inc., the members 
of the committee composed the first board of directors. While 
they were waiting to receive the charter, the committee in 
Chicago were sending out by registered mail to the creditors 
including appellee, the Bulk Sales notices signed by then. 

The evidence discloses that the Creditor's Committee 
had already entered into an agreement in writing with the J.jf. 
Paver Company whereby s2id company agreed to sell and transfer 
to the committee, naming all it's personal property and the 
committee agreed to deliver to the J. Mf. Paver Company 990 
shares of no par value stock in a corporation about to be 
organized with a capital of 1000 shares of no par value stock 


and a bill of sale to be executed when the stock would be 
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delivered. After notices had been sent to appellee and to the 


other creditors, ten days in advance of the actual consummation 
of the transfer, the first meeting of the appeliant's board of 
directors was held, they being also themembers of the Sreditor's 
Committee. 

As directors they, by a resolution formerly adopted 
and accepted the proposition made by them as members of the 
comnittee to the appellant, whereby if appellant would issue 990 
Shares of it's no par value stock to the '. M. Paver Company 
in performance of their agreement as members of the committee, 
incorporators, and subscribers, they would cause tek the J. M. 
Paver Company to execute a bili of sale directly to the appellant. 
fhe acquisition of the property being consonant with the 
proposition of the appellant's incorporation and for it's 
penefit the agreement was executed. 

The @reditor's Committee in performance of their 
agreement with the appellant, had the J. M. Paver Company execute 
a bill of sale directly to the appellant, Paver Canneries Ine. 
Does the peak that the Bulk Sales notices were signed by the 
members of the Creditor's Committee and the bill of sale under 
the circumstances made and executed directly to the appellant, 
render the transfer void under the Bulk Sales Law? 

The transactions was conswamated in fact by the same 
persons as were parties to the original contract. The committee, 
instead of having the bill of sale executed to them and then in 
turn executing a bill of sale to the appellant, had the bill 
of sale exeauted directly to appellant. 

We are uneble to understand how there would be any 
impropricty by virtue of suéh procedure bécause the appellee 
and all jeerse interested were fully advised that a new 
corporation was to be formed as a measure for protecting new 
advancements and the credit that would be required, and in 
the Bulk Sales notice, were specifically told that the consider- 
ation would be 990 shares of no par value stock in the Paver 
Canneries Inc. 

fhe sale ~as being made to the creditor's Committee 
as such, and the transfer to them. 

The J. M. Paver Company simply treated the property as 


that of the committee at the direction of the committee, 
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executed the form of bill of sale to the appellant directly. 

It must be kept in mind that a contract of sale had peen executed 
&@ sworn statement of creditors obtained from the vendor, J. M. 
Paver Company and notices sent out by registered mail by the 
committee. 

In fact, the notice which fully disclosed the terms of 
the sale and date and aT peer ee was actually received by 
appellee eight-days in advance of the date set for the con- 
summation of the sale. ‘he purpose of the Bulk Sales Law is to 
afford to ereditors an opportunity of taking such steps with 
reference to the stock of goods as they may desire in order 
to protect themselves, 

Block vs. Brackett 214 Ill. App. 488-491. 

In view of the state of the record, we are not prepared 
to say that there was not such a complience with the Bulk Sales 
Law as to make the transaction voidi 

furtnermore, even if the saie had not been made in 
eompliance with the Bulk Sales Law, the appellee would under 
the circumstances be estoped to deny the validity of the trans- 
fer. After receiving the notice and the letter of the Committee, 
and with full knowledge of the circumstances and having attended 
the meeting of creditors, he did nothing for a period of four 
months or more. After the lapse of four months and after the 
appellant issued it's 990 shares of no par value stock, appellee 
seeks to invalidate the transfer of the proverty in question upon 
the ground that the Bulk Sales notice had only been signed by 
the Committee. Assuming the notice to have been insufficient 
and not in compliance with the statute, yet there was such an 
attempt made to comply as eatops appellee by virtue of his 
failure to act when he was under a duty to act. 

In Block vs Brackett Supra, the court held that under 
the Bulk Sales Law the sale is suspended for the five-day 
period to permit creditors to actiin behalf of their interest. 

We think it is too laté for appellee after the action had been 
taken, as the record discloses had been done in good faith, 

and in reliance upon his inaction, and apparent acquiesence after 
at least an attempt to comply with the Bulk Sales Law to say the 


notice was ingufficient in some detail tmt it was only signed by 
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the committee. ‘the burden is upon appellee if he charges there 


was Iraud in the transfer by the J... Paver Company to establish 
the fraud by clear and convincing proof. 

In Union National Bank vs State National Bank 168 Ill. 
RE 256, the Court said: "Fraud will not be persumed but must be 
proved by the party alleging it, by clear and convincing evidence." 

Every step taken and every act done is consistent with 
fair dealing and for the benefit of all the creditors of the J. M. 
Paver Company in erder to preserve all the assets possible to 
realize as much as possible for the unsecured creditors. 

It will be readily seen from an examination of the 
record that the transaction in question is not tainted with thé 
slightest fraud. We find that a meeting of creditors had been 
held in Chicago and at this meeting which appellee attended, the 
committee was appointed. 

Within two days of it's appointment, the commitice 
determined that two of the J. Ml. Paver Company's plants could 
still be operated advantageously and it is not unfair to asswne 
that this was necessary in order to salvage the assets and licuidate 
them, and for that purpose additional credits were reauired, and 
of course, could not be obtained without some security for the 
repayment or the advanceuenits. 

It is argued by appellee that there was no delivery 
of the property of the 7. M. Paver tompany to the Paver Canneries 
Company. Wo ehange of location in the property was had but 
appellee had notice that on May 1, 1928, a change of ownership 
in the property would ocsur. This not only included the farm 
impiements and live stock but also the leases to the farms. 

Where a creditor was notice of the sale, then, even 
if there is no change of possession between the vendor and 
vendee, the creditor's levy will be subject to tne sale. 

In Sechiler Carveige Company vs. Dryden 71 Iil. App. 

588, it was held that where a creditor levied upon cha ttles in 
the possession of his debtor, the creditor having been notified 
of the sale by the vendor it was held the vendee could maintain 
@ suit in replevén tor the chattzee. 


In view of all of the facts as disclosed in this 
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record, we are of the opinion that appellee is not ina 
position to contend that there was no delivery such as would 
effect him. 

We eonelude therefore, that the county court of 
Whiteside County should have found the right of pronerty 
in appellant and the judgment of said court is reversed and the 
cause is remanded with directions to the court to set aside 
judgment heretofore entered and enter judgment in accordance 
with the findings herein. 


Reversed and Hemanded with directions. 
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the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 





8045 Agenda 14, 


Jacob Engelkens, 

appellant, 

Appeal from the Circuit Court 
up of Whiteside County. 

Katie Engelkens, 

appellee, 

May Term, 1929. 

JETT, J. . 

Jacob -lingelkens, appellant, filed a bill for divoree in 
the circuit court of Whiteside County, in which he charged Katie 
Engelkens, appellse, with desertion. Appeliece answered the bill 
denying the charge of desertion, and filed a petition for alimony 
and solicitor's fees. The cause was heard by the Chancellor, who 
entered a decree, denying 2 divorce and allowing appellee a 
solicitor's fee of $75.00. Appell ant prosecuted this appeal. 

- Appellant woreine? ber will be called complainant, and appellee, 
defendant. . 

It is the contention of the complainant that the court 
erred in denying him a divorcee, and in rendering judgment against 
him for costs of suit and for solicitor's fees; also that the 
court erred in refusing to confirm and ratify the property settle- 
ment, made between the complainant and the defencant. 

The complainant, in his bill, set up the property settlement, 
in which the property owned by him was divided between them; the 
defendant received at least one half of the property owned by the 
complainant at the time of the property settlement, and of the 
value of about $6,000.00. 

The Statute provides that divorce may be granted when either 
the husband or the wife has wilfully deserted and absented him- 
self or herseif from the other, without any reasonable cause, 
for the space of two years. The record discloses that the parties 
to this pfoceeding lived together as man and wife and got along 
fairly well until 1924 and 1925. During the year 1925, serious 
trouble arese between them, and continued until May 13th 1926. 


They have not lived together us man and wife sinee May 13th, 1926. 
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The defendant accused the complainant of running around, 
associating and being intimate with other women. She drove him 
from her bed, and he was obliged to and did take up his abode 
in the barn for a number of months. She charged him with 
being intimate with other women, but failed to establish the 
charge; she told him on many occasions that she wanted him to 
leave the place; she told him this some three or four years 
before the hearing of the cause, and asked the complainant to 
divide the property with her, which he did, with the view of 
getting to stay at home. 

The svidence is quite conclusive that the eetoiaaet accused 
the complainant of running around and being intimate witn women, 
and for this reason refused to live with him. Shentestified 
"I told my husband in the house one time, if he did not quit 
running around with other women, he should leave, that he should 
go away; I said he ran around with other women, he was no good." 

The complainant denied that he was ever intimate with other 
women, and his contention finds support by the evidence of John 
C. Balk, who testified that he was at the hom of complainant 
and defendant during the years 1921, 1922, 1923 and 1924, and was 
acquainted with the complainant, and as to the kind of a husband 
he was; that he was very pleasant and made the defendant a good 
home. It was his opinion complainant did not go out with other 
women. Balk also testified that he a tonversation with the de- 
fendant as to why she did not want to live with the complainant, 
and she claimed that the complainant wasgoing out with other 
women. The evidence further shows that the aefendant had no 
personal knowledge of the complainant running around with other 
women, and offered no testimony from any witness or witnesses 
bearing upon that question, other than her own surmises, and all 
testimony relating to other women, on the part of the defendant, 
was stricken from the record. 

The rule is that where the wife wrongfully accuses a husband 
ef having improper relations with another woman, she is guilty 
of wilful desertion, and the husband is entitled to a divorce 


on the grounds of desertion, when this accusation is not true. 
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In ¥athison vs. Mathison, 187 Ill. App. 612, Anton’ 0. Mathison 
filed a bill against Julia Matnigon for civoree on the ground 
of desertion. Defendant filed an answer, denying desertion by 
her, but alleged that her husband left her, claiming that she 
had ceased marital relations with her husband on account of 
improper relations with another woman, and filed a cross bill 
asking for separate maintenance, for the reason that her husband 
had had improper relations with another woman. ‘The court enter~ 
ed a decree disiissing the bill for divoree, and granting relief 
on the cross bill for separate maintenance, and from the decree 
ef the circuit court, Anton O. ifathison, appealea. The decree 
ef the circuit court was reversed and a divorce was granted to 
the husband on the ground of desertion. The court held that 
when a wife falsely accused a husband of having improper rela- 
tions with another woman, and refused to live with him, the 
husband is entitled to a divorce from the wife on the ground of 
desertion. 

“here the wife so conducts herself that the husband is com- 
pelled to leave her, or is justified in so doing, it may be in- 
ferred that she intended to produce that result, and the husband, 
leaving in such case, would be desertion on her part, not on 
the part of the husband. Johnson v. Johnson, 125 Ill. 510- 
515-516. The husband is not bound to live and cohabit with his 
wife if she has pursued a persistent, unjustified and wrongful 
course of conduct towards him, which renders his life miserable 
and intolerable. In such a case the husband is entitled to a 
divorce on the ground of desertion. French v. French, 502 Ill. 
152-160-161. 

In a suit for divorce, on the ground of desertion it is 
immaterial whether the husband or wife leaves the marital home; 
the one who intends to bring the cohabitation to an end, commits 
desertion; the party who drives the other party away, is the de- 
serter, a wife may drive her husband away. Hudson v. Hudson, 

59 Fla. 529. Vol. 21 Annotated Cases, 273-279. 


it is evident from the record that the Chancellor decitéed 
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‘this case on the question of law rather than the question of 
fact; it is quite apparent that the denial of a decree to the 
complainant, was based upon the chancellor's view of the law, 
arising from his understanding of the settlement agreement, 
entered into by the complainant and the defendant. We gether 
this from the brief of the aefendant, where it is contended 
that a divorce cannot be granted on the ground of wilful deser- 
tion where the parties have mutually agreed to live separate 
and apart. Many authorities are cited in support of that con- 
tention. There is no doubt about the rule of law, but the error 
here is that nething contained in the agreement discloses any 
contract to live separate and apart. It merely states that tne 
parties, on account of domestic troubles, are unable to agree 
and live tegether as husband anc wife. 

Agreement for property settlement between husband and wife, 
where there ig no mutual consent to live separate and apart, 
does not bar action for divorce on the ground of desertion and 
for good cause shown, divorcee should be allowed. Parker v. 
Parker, 28 Ill. App. 22-24; Canning v. Canning 87 Vermont £2 492; 
amnotated cases 1916-C. 344-346-354-3556. 

A geparation agreement between a husbsnd an# wiie, fixing 
their property rights, will not effect the rizht of either to 
sue for a divorcee, for causes occurring either before or after 
the agreement. Archbell v. Archbell, 158 N.C. 408; Annotated 
Cases 1913-D, 261. 

We sre of the opinion that there is nothing in this settle- 
ment agreement which precludes the husband from his right to 
maintain an action for divoree on the ground of wilful desertion, 
and from what is shown by the evidence we further believe, the 
complainant is entitled to a divorce. Decree therefore of the 
Circuit Court of Whiteside County will be reversed, and the cawe 
remanded to that court with directions to enter a decree as mwayed 
for in the bill of complaint. 


Reversed and remanded with direetions. 
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STATE OF ILLINOIS, gs 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Llinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand nine 





hundred and twenty- 
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(poe and held at Ottawa, on Papua gine Seventhjday of May, 





AT A TERM OF THE APPELLATE ee 


in 


the year of our Lord one Ger acl nine hundred and twenty-nine, 


within and for the Seegnd District of the State of Illinois: 


FRANKEIN H, BOGGS, Presiding Justice. 


—¥ Hon. THOMAS M. JETT, Justice. 


Hon, NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 




















BE IT REMEMBERED, that afterwards, to-wit: On 


WEL Wt Wes the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 





























31 8072 
The Glouster State Bank, a 
corporation, 
appellee, 
Appeal from the Circuit Court of 
VSe 
Hock Island County. 
Henry W. Horst Company, a 
corporation, 


appellant, 


Jones, d. 

The Glouster State Bank brought an action in assumpsit 
against Henry *.- Horst Company. the declaration contained only 
the common counts. a Bill of particulars was efterwarcs filed. 
The defendant filed a plea of the general issue with notice of 
special defense. «At the conelusien of all the evidence, plaine 
tiff made a motion for a directed verdict. the motion was in 
writing and assigned as grouncs therefor that there was no 
competent evidence tending to disprove the plaintiff's claim; 
that the maatters stated in the notice of special defense do 
not constitute a defense to any part of the plaintiff's claim; 
and that any evidence to sustain such notice is incompetent. 
The defendant also moved for a directed verdict, but its motion 
was denied and the motion of the plaintiff was allowed. A ver- 
dict was accordingly returned for $8007.90 for which judement 
was rendered. This appeal follows. 

fhe giving of a peremptory instruction fer a directed 
verdict in behalf of the plaintiff makes it necessary for us to 
ineuiry only whether the evidence wien Viewed in a light most 
fav@able to the defendant, tended to establish a defense to 
the plaintiff's claim. We are not permitted to weigh the 
evidence. Our duty is to examine the record and ascertain 
whether or not there is any evidence in it which fairly tends to 
establish a defense. 

Under the bill of particulars filed by the plaintiff, 
ite claim is for rent of an Erie Steam Shovel from June 2th, 


1926 to November 15, 1926, and from November 15, 1926 to February 
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7, 1927 at $550 per month. A credit of $438.72 was allowed leav- 
ing a balance due of $3924.62. 

The notice of special defense states in substance that on 
the 3th day of June, 1926, the Sterling Construction Company, 
a corporation, was indebted to the defencant in excess of 
$6,000; that said corporation was in possession of amc purpurted 
to be the owner of the Urie steam shovel in question; that 
said corporation was the owner and in possession of said steam 
shovel for sometime prior to June Sth, 1926 anc used it in 
doing certain work for the defendant; thet on said Gay, the 
defendant was led to believe and did believe that said eorporation 
was still the owner of said steam shovel and thereupon leesed it 
from said corporation at a rental of [550 per month; that said 
corporation was then finaneially embarrassed anc unable to pay 
its said indebtedness to the defendant; that the lease was mace 
upon the understanding ané with the intention thet the renitals 
to aeerue should be applied towards the payment of the incebdted- 
ness from said corporation to the cefeniant; that neither said 
corporation nor the plaintiff ever gave the cefendant any notice 
whatever that the steam shovel Gid not belons to the Sterling 
Sonstruction Company or thet it belonged to the plaintiff; 
that the plaintiff never claimed or demanded any of the rentals 
until. December 16, 1926, or made any clain to the cefencant that 
it was the owner of the steam shove; that seid lest mentioned 
date wus the first time the defencant was informed that the 
plaintiff claimed any interest in the steam gmovel; that the 
Sterling Construction Company was insolvent anc unable to pay 
its indebtedness; that the only payments on the indebtedness 
due from it to the defendant were derived from rentals whieh 
accrued under said lease prior to the date of said notice of 
plaintiff's claim; thst said rentals up to said date have been 
credited upon the indebtedness of the Sterling Construction 
Company to the defendant; and that the cefencsnt is ready and 
willing to pay to the plaintiff all rentals which have eecrued. 
subsequent to ssid date, crovided plaintiff is lawfully entitled 
to them. 
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It seems clear enough that where a person is sued for 
rent, he has a good defense if he can show that his title to 
the demised property wes not derived from the plaintiff, but was 
derived from another who wus in Yact the owner of the property, or 
who was so possessed of it, that the possession carried with it 
such indieie of ownership, as to estop tne true owner from 
asserting titie against the purchaser. Such is the cdetense which 
is set up in the notice. A motion for a direeted verdict in favor 
of the plaintiff could only be granted in the event there was no 
evidence feirly tending to prove this defense. (Morgan v. NH. Y. 
C. R. R. Co., S27 Ill. S369: Shannon v. Nightingale, $21 id. 168.) 
There is not mach confiict in the evidence. The facts are that 
the Sterling Construction Compsny was an Onio Corporation, organ- 
ized in 1922 by Quentin ©. Hasson, (.B.Hasson, his brother, their 
respective wives, and Thomas HM. Hatch. It purchased from the 
Sall Engine Company an frie steam snovel, under a conditional 
sales contract, termed in the record, & "lease purchase agreement". 
This agreement was not offered in evidence but it appears thet 
the Sterling Construction Company made a down payment on it 
and agreed to pay the remainder of the purchase price in install- 
ments. ‘The Sterling Construction Company obtained a sub- 
contract from the plaintiff, Henry W- Horst Company, en Dllinois 
eorporation, also engaged in construction work, especially in 
herd road building. It had a contract with the State of Pennsylvania 
to build a section of hard road and it was in connection with this 
contract that it sublet a portion to the Sterling Construction 
Company. The steam shovel was used on this work. Jefore the road 
was completed, the Sterling Construction Company became heavily 
involvec financially ana was unabl: to meet its obligations or 
to perform its sub-contract without assistance. This situation 
was made known to Henry - Horst Company and it entered into 4 new 
contract with the Sterling Construction Company whereby the 
latter Company was to continue the work anc the Henry 4+ Horst 
Company would render it financial assistance. The work ou 


this road was not completed until the spring or summer of 1926. 
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Because of the provisions of the contract between the Henry W. 
Horst Company and the State of Pennsylvania, as well «es the 
necessity tee making final estinetes ani the acceptance of the 
work, the final figures were not obtained until December 1926 
and it was not known and gould not be known until tien just how 
the accounts between Henry WW. Horst Company and The Sterling Cone 
struction Company stood, but every circumstance indicates that. 
during all that time the Sterling Construction Company wes large- 
es indebted to Henry . Horst Company. 
Tid The Sterling Construction Company wag also indebted to 
the Glouster State Bank, an Ohio Cerporsetion, and the plain- 
tiff herein. The Construction Company being unable to mest 
its indebtedness to the bank made en assignment of its “lease 
purchase agreement” to the bank in 1925, approximately two years 
prior to the cate of the subsontract between the two construe- 
tion companies. ‘The bank never took possession of the steam 
shovel at any time. Neither diG it ever give any netice to the 
defendant that it claimed any title or interest either in the 
machine or in any profits or rentals which miznt be derived 
from ite So long as the Sterling Construction Company continued 
to do business, it possessed it, used it, ana exercised complete 
dominion over it, so far as the parties te this suit are concern- 
ea as fully and completely as though said vompany had been the 
sole and unconditional owner of it. 

Because of tne failing financial eondition of the Sterling 
Construction Company, the associates of Quentin Hasson dropped 
out of the Company anf he was left alone to manage the opera= 
tions of his Company and to rehabilitate it, if possible. In 
the Fall of 1925, he wrote a letter to the Henry ii. Horse Com- 
pany known as "Defendant's Exhibit 3". He signed it "Sterling 
Construction Company by 4. CG. Hasson, President." the letter 
confessed the sterling Construction Company's inability to pay 
for labor and material and authorized the Henry \/+ Horst Company 
to withhold ali money due the Sterling Construction Company in 
satisfaction of its indebtedness to the Henry \/- Horst Company. 
This letter was denied admission in evidence. We think the ruling 
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was improper because the letter tends to support the defendant's 
contention thet the alleged lease of the steam shovel was in 
part baseG on a consideration growing out of an intent to 
liquidate an inéebtedness due from the Sterling Construction 
Company to the Henry “+ Horst Company. It also tends to show 
that Quentin ©. Hasson was holding himself out to be the Presi- 
dent of a going concern, as late as the Fall of 1925. 

The defefidant in 1926 also had some con tract work in 
Adams County, Pennsylvania. ‘The shovel was not then employed 
and was still at Tower City where the other work had been done. 
Quentin C. Hasson solicited i’. J. Golosey, who was in charge of 
the operations of tas defendant company torent the shovel 
and to give him a job of operating it. His proposition was 
eccepted. Hasson was to receive $225 a month as wages and 
the defendant was to pay a monthly rental to be fixed ata 
later date. Colosey afterwards set a price of $550 per month 
which a»pears from the record to have been a satisfactory 
price to all parties concerned. The shovel was used during 
the periods of time set forth in the bill of particulars. Pay- 
ment checks were issued monthly by the Henry W+ Horst Company at 
its principal office in Moline, payable te the Sterling Construction — 
Company. They were forwarded to Colosey and were retained by him 
at the Pennsylvania office and not delivered to the Sterling 
Construction Company. In December, 1926, when the final figures 
were received on the Tower City job, the rental checks were 
returned by Colosey to the Moline office of the defendant, where 
they were credited on the indebtedness of the Sterling Construe- 
tion Company and then cancelled. 

On December 16, 1926, the Glouster State Bank wrote a letter 
(Def't's Ex. 16) to Colosey addressed to him at Harrisburg, 
Pennsplvanie, in which the bank stated that it owned the Erie 
shovel which Hasson had been operating; that rent for it was 
to be forwarded to the bank, but to Gate, none had been received. 
The letter contained a request for information as to whether or 


not the rental lad been paid to Hasson and askeé that if it had 
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not been so paid, when it could be forwarded to the bank. The 
eridenes discloses that the letter was not received by Colosey 
until December 26, 1926. He testified it was the first notice 
he ever had from the Glouster State Bank that plaintiff owned 
or Glaimed any interest in the shovel. Hasson's testimony 
tends to show that Colosey had notige of plaintiff's claim at 
an earlier date. ‘hile he docs not expressly say that he ever 
told Cclosey of the nsture or extent of the bank's claim, or 
even that the particular bank had any claim, still, he aid 
testify thet he told Colosey that the banks had title to all 
the eguipment of the Sterling Construetion Company. 

We have not attempted to stress the evidence offered on 
behalf of the plaintiff. In determining the correctness of 
the peremptory instruction given by the trial court, our 
province is to seareh the record for competent evidence which 
is sufficient to require a submission of the cause to a jury. 
We have already said that the notice of special defense contains 
matter which, if proved and not avoided, would constitute a 
defense. fhe record contains evidence tending to prove every. 
material averment contained in the notice. It was therefore 
error for the trial court to cirect a verdict. The ceuse should 
have been submitted to a jury. 

In view of the liklihooc of another trial, we deem it 
advigable to express our views concerning other errors in the 
record. The trial court permitted witnesses over the objection 
of the defendant to testify that the bank wes the owner of the 
steam shovel at the time it was leased to the defendant. The 
pleadings did not aver ownership in the plaintiff nor indeed was 
it necessary to do so. But the fact that it was not so averred 
relieved the defendant of the duty of expressly denying ownership 
of it by a special plea. From the present condition of the record, 
we are not able to say that the plaintiff was ever the owner of 
the shovel. The "lease purchase agreement" was not produced 
but we gather from the evidence that the Ball Machine Company 
retained title of ownership until the ahovel was fully piid for. 
It also appears that the bank, on July 16, 1927, assigned the 
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agreement to #. H. Shaul & Son. Whether or not the shovel 
has ever been puid for and the Ball Machine Company divested 
of title does not appear. I+ is essential that the bank show 
its right to collect the rentals sued for. To do so, it must 
show the basis of that right. ‘The risnt may be derived from 
ownership or it may be a possessory one, but whatever it is, 
it must be shown by competent evidence and not by expressions of 
mere opinions. ‘The court erroneously refused to permit the 
defendant to meke proof of its expense and the circumstances 
under which certain repairs were meade. 

Plaintiff insists that as a matter of law the defendant 
is not entitled to as set off. The grounc for this contentica 
is that Hasson in making a isase of the shovel was acting «es 
én undisclosed egent of the plaintiff enc that defencant might 
lawfully set off sa cleim against him personally, but it cannot set 
off a clain egsinst the Sterling Construction Company. The theory 
of the plaintiff is that the defendant dealt with Hasson in- 
dividually without knowledge that he waa the esent of the plsin- 
tiff. But such is not the theory of the -efendant. Its theory 
is that its dealings with respect to the shovel were not with 


Kasson individuelly, but with him as the representative of the 


| Sterling Construction Company. I4 hed cealt with that Compmy 


when it had undisputed right and title to possession anu insists 
that at the time the lease was entered into, it had a lawful right 
to presume it was still the owner; that it had a right to take 
inte consideration the liquidation of the Sterling Construstion 
Company's debt, when it bargained for the use of the shovel; that 
the rame of the Sterling Constraction Company was emblazoned on 
the shovel in letters eizht inches high; and that the entire course 
cf conduct of both Hasson and the bank was sufficient to induce 
an honest belief in the defendant that the Sterling Construction 
Compeny head the right through Hasson to lease the machine. These 
$wo theories were cach supported by evidence and it is not for 

the courts to Getermine which is correct as a matter of lew. The 


true solution must be found from the facts and circumstances shown 
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on the trial. A jury is the proper arbiter. 

It seems also to be the theory of the plsintiff that 
a dissolution order had been entered in the State of Gio against 
the Sterling Construction Company, and therefore that company 
had no corporate existence, and that the cefenuant could make no 
contract with ite There is no competent proof in the record that 
the Corporation was ever dissolved. Sut whether it was or not is 
of little consequence, so far as the defendant's case is concerned. 
The evidence in its dvDehaif tended to show that the Corporation 
was still holding itself out as a going concern with full corporate 
powers; that it was possessed of a stean shovel and other property; 
that the plaintiff permittea this situstion to ottain; that it 
authorized a leasing; that it authorizeé Hasson to lease it; that 
enaan held himself out to defendant as the president of the 
Sterling Construction Company in making the lease; that the de- 
fendant leased the shovel under the belief that the Sterling Con- 
struction Company was the owner of it; that in entering into the 
lease, the defendant did so partly in consideration of its intent 
to obtain satisfaction of its claim against said company; and that 
the defenéant believed the company had an actual existence and 
dealt with it accordingly. 

Beeause of tne error in directing the verdict, the judgement 
is reversed ani remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Llinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day ot 





in the year of our Lord one thousand nine 





hundred and twenty-. 





Clerk of the Appellate Court 
(88416—1M—5-28) «G37 
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jf So-ooAT A TERM OF THE APPELLATE COURT, ~~ t 
ff on i 
—.Begun and held at Ottawa, om Tuesday, the Seventh day of May, in 


the year of our Lord one thousand nine hundred and twenty-nine, 
within and for the Second District of the State of IllinoiS: 
Present--The Hon. FRANKLIN H. BOGGS, Presiding Fueeioe. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 














BE IT REMEMBERED, that afterwards, to-wit: On 
1929 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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IDA M. HINKLE, 
Appellee, 


APPEAL FROM THE 


CIRCUIT COURT OF 
PEORIA COUNTY. 


VSe 


BLOCK & KUHL DOMPANY, 
a Corporation, 
Appellantyp 


20 ©9 06 65 eo © 88 oe 


JONES J: 

Ida M. Hinkle, plaintiff, recovered a judgment in the 
circuit court ef Peoria Gounty against Block & Kuhl Gompany, 
defendant, for $6308.38. ‘The cause is in this court on appeal. 
Block & Kuhl Company operates a department store in the City of 
Peoria. Mrs. Hinkle, prior to receiving the injuries ¢omplain- 
ed of, was about 55 yeers of age, in good health, and with ap- 
proximately normal eyesight. 

Accompanied by her daughter, Mrs. Mary J. Pankey, 
and her granddaughter, Charlotte Penkey, now deceased, vnlsintiff 
entered defendant's store on the main floor, oceupied by the 


y “25 fest wide 


"Furniture Exchange", This room is approximately 
east and west and 70 feet long north and south. In this de- 
partment are kept for sale furniture, mgs, pianos, linoleum, 
and other articles. Plaintiff and those who accompanied her, 
were approached by & salesman who asked them to Look around 
for awhile as he was busy With a customer. Charlotte seated 
herselft at a piano and played it. Mrs. Yinkle, desiring to 
look at some linoleum, proceeced to a place near the east 
wall. ‘The linoleum was against the wall and a short distance 
from the nead of a stawrway leading into the basement, where 

a cheaper grade of furniture was kept. ‘he stairway consisted 
of 16 or 17 cement steps bound with iron. The opening in the 
main floor from which it deseended had around it two gaurds 

of one and one-half inci iron pipes running along the west 
side of the opening and immediately opposite the wall. They 
were held in place by newel posts, one at the north end of the 
opening, and tne other at the south. From the south newel 
post, two other iron pipes of like dimension extended to the 
wall, so that there was a protection consisting of the wall on 


the cast side and guard rails or pipes on the west and south 
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sides of the opening. ‘the entrance to the stairway, being on 
the north side, was open and unguarded. 

Mrs. Hinkle fell down the stairway and received severe 
injuries. Her skull was crushed, causing concussion of the 
brain. he was in a nospital for a considerabie length of 
time in a semi-conscious condition. she was unable to perform 
her usual work for a number of weeks. According to her testi- 
mony she has been weak and nervous ever since. An oceulist 
testified that she has an optic atrophy and the evidence tends 
to show that there is a causal connection between the injury 
to her head and the present condition of her eyes. 

It is the contention ot plaintiff that the accident 
occurred as a result of insufficient light where the stairway 
was Located and that the railing on tne soutn and west sides 


of the opening in the floor was entirely concealed by furniture 


H 


and rugs packed around it. iluen stress is plazed on the latter 
point, but we are unable to comprehend its importance. “laintiff 
did not fall into the stairway pit from the west or south side 
where the railing was located. ‘lhe pit was protected on those 
sides not only by the railing but by a Gdavenport and other 
furniture set near the railing for tksguak display. ‘he wall was 
on the east side and the only open side was on the north. Plein- 
tiff in approaching the wall passed around and beyond the suard 
rails as weil as the furniture next to them. ‘The guard rails had 
nothing to do with the accident, and the fact that furniture 
and rugs were about them, did not increase or affect the hazard 
in any way. : 

fhe question in this case is whether or not there was 
sufficient light upon the stairway so that a person situated as 
Mrs... Hinkle was, could have seen it in the exercise of ordinary 
care. Wo one saw her fall. Neither was anyone apprised of it 
through any seream or noise. Mrs. Pankey was west of the rail- 
ing and against a davenport, about six feet from the opening. 
Having noticed the disappearance of her mother, sne went around 
the end of the newel post to the opeming and looked down. She 
gaid she could not see to the bottom of the stairs until she 


had gone down several steps; that she then observed her mother 


lying in the basement against a buffet, a portion of which mda 
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proken off and was across her mother's breast; that upon her eall 
for help, a man came and they garried irs. Hinkle up the stairs 
to the main floor. ‘irs. Pankey also testified that when she 

was in the basement, she could see distinetly and observed ner 
mother's condition and the bu€fet or dresser against which she 
had fallen. She and her mother testified that it was a dark 

day between 11 and 12 o'clock in the forenoon. They were not 
well acquainted with the location of tne artificial lights 


buts their testimony was to theeffect that while the central 


ral 


% and near 


a 


portion of the room was well lighted, it was dar 
the stairway opening. iirs. Hinkle did not testify now she 
happened to fall or whether she fell forward or backward. No 
other witnesses testified in pehalf of the piaintiff on the 
question of light. 

For the defendant five witnesses, each oi whom were 
intimately acquainted with the physical conditions which 
obtained in the store, testified as to the existence of Light, 
both natural and artificial. They denied that the railing 
was completely obscured py furniture and rugs. while we have 
expressed tne view that this is an immaterial matter, their 
testimony on this point is pertinent only because it illustrates 
their acquaintanceship with the conditions as they existed. 

M. L. Fuller, United States weather bureau observer, 
at Peoria, testified that the day was not a dark cloudy day, 
but was bright throughout. Other witnesses for the defendant 
testified likewise. It was shown that the room had a number 
of artificial lights, which were constantly lighted for the 
purpose of better disphaying colors and preventing shadows; 
that the boom in all its parts was well Lighted and that xex 
the north opening onto the stairway was plainky visibly. There 
are some matters in proof which definitely corroborate these 
witnesses. One of them is that lirs. Hinkle, while exsmining 
the linoleun, called to her daughter who was standing south 
of the davenport, and said, "Isn't that a pretty piece?" lrs. 
Pankey answered that it was. If the colors and appearance of 
linoleum could be readily distinguished at a distance of six 
feet, it is difficult to understand why the opemting to the 


stairway within a foot or two of where Mrs. Hinkle was stand- 
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ing, could not have been noticed. 

The witness, Johnson, testified that there was a 
100 watt ceiling lamp in the basement about 12 feet west of 
the pottom of the stairs. This lamp was lighted and reflected 
over the bottom of the stairs. ‘This testimony is not de- 
nied. It is also significant that Mrs. Panky and a salesman 
carried Mrs. Finkle up the stairway after the injury. It is 
not likely they would nave done so, if the stairway nad been 
very dark. There is no evidence that any light was turned 
on after the accident. More than ghat that, tne testimony 
shows that the stairway hed been in continuous use for 20 
years. There was nothing defestive about its construction, 
and it does not appear that an accident ever occurred on it 
other than the one which happened to Mrs. Hinkle. To us, 
the inference is irresistable that if Mrs. Hinkle had been 
in the exercise of ordinary care for her own satiety, she could 
have observed the stairway and prevented her injuries. 

Counsel for defendant asks us to hold that the trial 
court erred in not allowing them to ask Mrs. Hinkle if she 
would submit to a physical examination by a phystieian of their 
selection. They say, "that it is the settled law of this state" 
that a plaintiff in a personal injury case cannot be compelled 
to submit to a physical examination. (Mattice v. Klawans, 

312 Ill. 299.) But they contend that the holding in the ease 
is in direct contradiction to the law as it had existed prior 
to the rendition of the opinion and is out of narmony with 

the weight of authority in other jurisdictions. However 

that may be, such an argument must be addressed to the Supreme 
Court rather than to this Court. 

We nold that the verdict herein was against the 
manifest weight of the evidence ani the judgment is accordingly 
reversed and remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of linois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 
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BE IT REMEMBERED, that afterwards, to-wit: On 
oe the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 





General No. 8080 Agenda 38 
FRANK £. OURSLERGZ et al, 2 

Appellants, 

VSe APPRAL FROM THE CIRCUIT 


r mr OR ow STi TS A Cts 
COURT OF WINNEBAGO COUNTY. 


MARVIN GUSTAFSON, et al, 
as Johnson & Johnson, 
Appellees, 


JONES J: 

The title of this cause as show by the briefs is 
incorrest. Marvin Gustafson and J. A. Johnson, copartners, do- 
ing business under the name and style of Johnson & Johnson, brought 
a suit against Frenk HE. Oursler, before a justice of the peace 
and recovered a judgment for $155.65. Defendant appesled to 
the circuit court of Yinnebago County and a trial by jury re-. 
sulted in a verdict and judgment in favor of plaintiffs and 
agsinst defendant Por 3145 and costs. This is an appeal from 
that ju gment. 

Plaintiffs are real estate brokers in the City of 
Rockford. They nad in their employment, Berl G. Davis, who 
learned that the derendant Oursler was the owner of a restaurant 
called “One Minute Lunch", and that it wan for sele. He called 
on Ovrsler at his place of business on or about November 9, 1928, 
and asked Gursler to list the property with his firm for sale. 
Oursler stated that he would sell the restaurant for 22500. 
According to the testimony of Davis, Oursler agreed to pay a 
commission of 5155, which was ealculated on a basis of 8% on 
the first $1000 of the purchsse price and 5% on the excess. our- 
sler admits that he stated to Davis that "on a cash deal, I'il 
pay some commission on the *2500." Davis testified that his com- 
putation of the commission was made by him on a piece of paper 
and handed to Oursler. oOursler, however, denies that he received 
any paper on which the ¢ommission had been tisured. 

Subsequent to such listing of the property for sale, 
“Davis Interested Burton Hassinger as a prospective purchaser. 


| Rassinger was not aéqusmted with Oursler. “e inspected the 





parkas end after several days’ consideration, he made 


yao eh ae 


"Davis | a verbal offer to Sursler who rejected it and stated that 
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$2300 was the least price ne would accept for the place. Further 
negotiations resulted in Davis obtaining from Nassinger a 
written offer to purchase st 32300, one-half cabb end other 

half in notes secured by chattle mortgage. The offer was ac- 
cepted by Oursler, the sale was coneluded, and “assinger took 
possession of the premises. 


at 
The defeniant claims that/the time he accepted 


the offer to purchase he told Caris thet $2300 must be net to 
him. Davis denies that Oursler made such a statement. A 
decision of the ease devends upon a determination of the proof 
of the respestive claims. No other witmess was present at the 
time the alleged statement was made. 

fhe record shows that when Davis went to Oursiler 
with a written offer to purchase and Oursler had orally agreed 
to ascept it, Davis asked_Oursler to sign the agreement. Sursler 
declined to do it until ne had consulted with his lawyer. There- 
upon they went to the office of Karl J. Mohr, where the details 
of the trade were carefully worked ont so that Oursler would 
“peoeive the amount of the purchase price in the manner and upon 
the terms agreed to. The mtter of safeguarding the parties 
under the Rulk Sales Law was given careful attention, but it 
nowhere appears that Oursler ever said in the presence of his 
attorney, Mohr, or Davis that nis original agreement to pay a 
commission wad, beds rescinded, and that he was not to pay a 
gommission on a sale price of $2300. The facts in tnis case 
show (1) that the defendant employed the plaintiffs ss nis 
real estate brokers to negotiate the sale of his restaurant 
and (2) that plaintiffs, acting as the agent or broker of the 
defendant, produced a buyer of the property listed, who was 
accepted by the defendant, In this state of case, the only 
question remaining is whether or not there was an agreenent 
to pay a commission. It is one of fact. Two juries have 
found in favor of the plaintiffs, end our examination of the 
record beat ance us toa pelief in the correctness of their find- 
ing. The testimony of Davis seems to be the more probable and 


ail “the See is that a broker is entitled to recover commissions 






tf he finds a buyer on the terms of the criginal contract or 
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to whom his client finally sells the property upon other 
terms agreed upon between the buyer and the seller. (Rasar 
& Johnson v. Sperling, 176 Ill. App. 349; Hatner v. Herron, 
165 Til. 242.) 

Both parties agree that under the originel contract 
of employment, plaintiffs were to receive 8 commission in the 
event a purchaser was obtained at the price Ttixed by the seller, 
fhe plaintiffs claim that the amount of the commission was 
definitely fixed while the defendant claims that no fixed 
amount was sereed upon. in this case it makes no difference 
which theory is accepted. Under plaintifi's theory, the gom-- 
pensation would amount to $145. Under defendisnt's theory, 


if any amount at all is m&txmkt recoverable, it would be upon a 


quentum meruit and the evidence shows that the usual and customary 


‘fee under similar circamstances would be 5145. If there was 


ibe: 


no meeting of the minds upon the amount of the fee, the result 
would be the same. (People's Casualty Claim Adjustment %o. 
ve Darrow, 172 Ill. 62.) | 

The defendant's contention in this case was squarely 
submitted to a jury under the following instruction: 

"The Court instructs the jury that if you 

belisve from the evidence that the derendant 

listed his property for sale at a net price 

to nimself, and that there was no special agree=- 

ment as to the amount of commission to be 

paid, then the plaintiffs are not entitled 

to any recovery snd the jury should find the 

issue for the defendant." 


The finding of the jury against the defendant cannot well be 
disturbedl No prejudicisl error was committed by the court's 


refusal of any instructions tendered by the defendant. 
the judgment is therefore affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, ee 


SEUSS A I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 








hundred and twenty- 
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the year of } ur hefta | ne thousand nine hundred and twenty-nine 
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‘Present--The ton” Been th H. BOGGS, 


Presiding Justice. 


ee Hon. THOMAS M. JETT, Justice. 
Hon, NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Glerk. 


FLOYD S. CLARK, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
4 1926 the opinion of the Court was filed in the 


Clerk's office of said Court, 


in the words and figures 


following, to-wit: 
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WALDPER FE. HELLER and ARMAND S. 
DEUTSCH, Co-Partners trading 
as National Traders finance 
Co. 


APPEAL FROM 
COUNTY COURT OF 
Appellants, MOUENRY COUNTY. 
Ve 
GHEORGHE V. ANDREW, 3 
Appellee, : 


2% ©0 ee ©5 oF oF #0 


JONES P.J. 

An action was instituted by appellants against 
appellee, George V. Andrew, to recover on two trade acceptances, 
dated September 9, 1924. One of them was for $100 due in 90 
days and the other for $104.50 due in 120 days. ‘The declaration 
contained two special counts and the common counts. Appellee 
filed a plea of the Beneral issue and a verified plea tnat 
no valid assignments of the trade acceptances nad been made 
to appellents. A trial was had resulting in a verdict for 
appellee and judgment against appellant in bar of the action 
and for costs. 

: The trade acceptances were drawn on Andrew by 
"Aristocrat Manufacturing and Distributing Gompany J. B. Vailen". 
The testimony on the part of the Finance Company is that on 
October 15, 1924, they purchased the two trade acceptances and also 
one other, and paid therefor 77% of the face value. Each acceptance 
pears the following endorsement on the back "Aristocrat Manu- 
facturins and Distributing Company by J. B. Vallen." Valien 
represented to appellants that the Aristocrat ‘Manufacturing 
and Distributing Company was a Go-partnership consisting of 
himself and a man py the name of Johnson; and before appellants 
purchased the trade acceptances they made an investigation of” 
the affairs of the payees through R. G. Dun @ Company. 

; Andrew testified that his dealings were with two 

men by the names of Hill and Tucker when he signed such trade 
acceptances; that they stated to him they were partners compris- 
ing the firm of Aristocrat iianufacturing and Distributing Com= 


pany, and that at the time he signed the acceptances, the name 
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of J. B. Vallen did not appear below the printed signature of the 
Aristocrat Manufacturing and Distributing Company. About two 
months after the acceptances were executed, appellee paid one 

of the trade acceptances, and the record shows it then bore the 
name of J. B. Vallen below the name of the drawers. 

“Appellee admitted that ne wad no information except 
what Tucker and Hiil told nim as to who constituted the Aristocrat 
Manufacturing and Distributing Company, and that he did not 
know whether Vailen was a member of the co-partnership or not. 
He based nis defense upon the ground that the acceptances had 
not been proverly assigned and transferred to appeilsnts but the 
testimony does not support his contention. The record conelugive- 
iy shows that appellents were in possession of the acceptances; 
that they became the holders thereof tn good faith and for value, 
before maturity, without notice of dishonor or of any infirmity 
in the instruments or defect in the title of the person ne 
them; and that the instruments are complete and regular on their 
face. We therefore gonelude that the verdict was against the 


manifest weight of the evidence. Under such circumstances, ap- 


pellants were holders in due course. (Sec. 52 Neg. Inst. Act. 
Chap. 98 Secs 52, Rev. Stat.) 


Appellant's refused instructions 10, 12 snd 13 relate 
to the rights of holders in due course and siiould have been 
given. ‘The 8th instruction given on benalf of appellee told 


ristocrat 


«a 


a> 


the jury that the one issue is whether or not the 
Manufacturing and Distributing Company had assigned the ac- 


eeptances offered in evidenes, and in order to make the as- 


signment good and valid, it must eppeer that the party who 

made it had authority and was a partner in said concern, and 

if it has not been proven by a preponderance of the evidence 

that J. V. Vallen was a parimer and had authority to assign 

said acceptances, they must find the issues in favor of the de- 
fendant. The question of assignment was not the only issue rais- 
ed by the pleadings, and even that issue did not rest upon 

the question of whether or not Vallen was a partner. ‘The in- | 

_ struction ealls for more proof than the pleadings required. For 
ey ee 3 
the errors above set out, the judgnent of the trial court is 


reversed and the cause remanded. 


PA Reversed ond Remonded. 
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STATE OF ILLINOIS, 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Dlinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 


hundred and twenty- 
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Begun and held at Ottawa, on Tuesday, the Seventh day of May, in 
the year of our Lord one thousand nine hundred and twenty-nine, 


within and for thé Second District of the State of Illinois: 


; 
Present--The Hon. PRANKLIN H. Boets, Presiding Justice. 


* 

Hon. THOMAS M. JETT, Justice. 
5 

Hon. NORMAN L. JONES, Justice. 

JUSTUS L.;| JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. at ea i 2 








BE IT REMEMBERED, that afterwards, to-wit: On 
1928 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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IN THE MATTER OF THE 
ESTATE OF SARAH J. OWEN, 
DEC"ASED, 


APPEAL FROM THE 
GLIRCUIZ COURT OF 
WINNEBAGO COUNTY. 


the administrator of the estate of Sarah J. Uwen, 
decsased, riled a petition in the probate court of Winnebago 
County representing that Kalph H. Hughes and Blanche lieCarthy 
had in their possession, certain notes belonging to said es- 
gate and refused to turn them over to the administrator. The 
prayer of the petition was for an order upon said Hughes and 
and MeCarthy to turn them over to the administrator. ithe probate 
court neld that appellants were the owners of the notes by 
reason of a valid gift to them py the decedent, Sarah J. Owan.: 
An appeal was taxen from such order to the circuit court and 
the cause was tried, under a stipulation, upon a transcript 
of the evidence heard in the probate court. ‘he circuit court 

- 
held the alleged gift besa and ordered the appellants 
to deliver over the notes to the administrator. The cause is in 
this court on a further appeal. 

Wine days before the death of Sarah J. Owan, and while 
she was confined to her ped at home, she requested appellant, 
Ralph H. Hughes, to have Frank Welsh, a practicing attorney of 
Rockford, Illinois, come to her home. Hughes brought Wel@h 
to ner house on or about July 24, 1927. She directed Mugnes to 
bring to her a box in which she kept her papers. He brought 
it and it was opened in her lap. During a conversation between 
Mrs. Owen and Attorney wdésn , she stated, ‘Well, Sir, I don't 
know what is the right thing to do. weds replied, "Mrs. Owen, 
it isn't a question of wnat is the right thing todo. The reason 
I am nerve, as I understand it, is to find out wmt you want to 
Go. It dc@en't make any difterence to me. What I want to find 
oat is wnat is in your mind--what you want to io." After some 


further conversation, she said, "Well, T don't xnow wnat is 


RAM 4 


the right thing to do. The people down the street maven't been 
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nice to me. I don't mow wnat is the right thing to do." Final- 
ly she said, “Let's see what is in the box." Among the papers 
removed was a certificate of stock known as the "Roper stock". 

it was assigned to appeliants at that time and delivered to 
Hughes for them. 

dirs. Owen also executed a deed to Martha Hopkins, 
reserving a life estate to nerself, and directed Welsh to 
have the deed recorded. YVelsh testified that when the notes 
were discussed, he asked ilrs. Owen if she wanted him to take 
them and hold them for appellants and she replied in the 
attirmative; that a discussion arose about funeral expenses, 
grave markers, ete. in which Hughes stated, “Auntie, I will 
take eare of the funeral expenses. I will stay there until your 
pody is covered up. I will see to a marker and I will pay 
ali the bills that you owe incident to housshold, perpetual 
eare, and then the balance of these notes, I will divide." 
Mrs. Owen replied, "Bud, I certainly will be grateful to you 
if you will do that.¥ Hughes testified that at the time of 
the transactions detailed, Mrs. Owen stated that she feit 
very grateful to his ster, Blanche, (Appeilant Blanche 
MeCarthy) and desired to give some of the property to her 
when she, Mrs. Owen, died. 

Welsh took the notes from Mrs. Owen and held them 
until after her death. Ralph Hughes afterwards presented 
Welsh with receipts for the payment of funeral expenses, ete. 
whereupon tke Welsh delivered the notes to Hughes. 

fhe only question which arises on this record is 
whether or not sarah J. Owen made a valid gift of two 
promissory notes to appellant. . In order to constitute a valid 
gift, either inter vivos or causa mortis of personalyproperty, 
it is necessary that possession be delivered during the life- 
time of the donor with the intent to transfer the title at 
the time of delivery. It is essential to a donation inter 
vivos that the gift be absolute and irrevocable, that the 
giver part with a11 present and future dominion over the 
property given, that the gift go into effect at once and not 
at some future time, that there be a delivery of the thing 


given to the donee, and that there be such a change of possession 
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as to put it out of the power of the giver to repossess himself of 
the thing given. ‘The delivery must be made with the intent 
to vest the title in the donee. ‘The delivery may be toa third 
person for the benefit of the donee, instead of being made di- 
rectly to the donee himself. (Telford v. Patton, 144 Ill. 611). 
But in order to constitute a valid delivery to a third person, 
the third person must be the eazgent of the donee and not of the 
donor. (Barnum v. Reed, 136 Iil. 388; Neville v. Jennings, 
75 Ill. App. 505; Taylor v. Harmison, 179 Tll, 157.) Where 
the third person is the agert of the donor and is directed 
to complete an umexecuted zift on the death of tne donor, the 
death of the donor operates asa revocation of the azency and 
the gift is defeated. (Taylor v. Yarmison, supra.) 

fhe record in this case shows that Welsh was the 
attorney of Mrs. Owen and that he held possession of the notes 
as her attorney and not as the attorney for appellant. Such 
peing the dase, the gift was not completed in her Lifetime. 
Upon her death the agzency terminated. \Yeish testified that he 
asked Mrs. Owen if she wanted him to nold the notes for ap- 
pellants and she answered "Yes", still, in view of the fact that 
he was her attorney, and the record does not admit of an in- 
ference that he was acting for anyone else, we hold that she 
could have revoked the gift at any time ard that it was not 
completed in her lifetime. According to our view of the evi- 
dence, the decedent did not intend to transfer the title during 
her lifetime, but after her death. The transaction was an 
attempted testamentary disposition of her property. (Troup 
ve. Hunter, 300 Ill. 110.) She delivered the notes to her agent 
and attorney with directions as to their disposition after her 
death. She could have terminated the agency at anytime during 
her lifetime. Where a gift is not completed in the lifetime 
of the donor, it fails. (Weaver v. Weaver, 182 I1l. 287; Yelford 
"vw. Patton, supra; First Trust, etc., ve. Austin, 243 Ill. App. 
386; Williams v. Chamberlain, 165 Ill. 210.) 

We are of the opinion that tne order of the circuit 
court was correct and it is accordingly affirmed. 


Order affirmed. 
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STATE OF ILLINOIS, ee 


SHO ONT BUTS ERGH I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 





hundred and twenty- 
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JUSTUS L. JOHNSON, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


+ wena the opinion of the Court was filed in the 


1S had 
Clerk's office of said Court, in the words and figures 


following, to-wit: 





8019 27 
MEBRUARY TERM, 1929 
R. A. GROSS, 
APPELLANT 
Vs 
FREDERICK KLAG, MAGGIE 
KGAG, his wife, 
ROY H. BROWN, trustee, 


BARNEY J. CHIGLIERI, 
trustee, 


iH CIRCUIT COUR 
FE 


mt; 
AG COUNTY. 


> 
(xd 
pa 
= | 


Jett, d. 


fhis is a 


be 


a appeal froma decree of the Circuit Court 
of Bureau County, dismissing the bill of KR. A. Gross, appellant, 


ageinst Frederick Klag and Maggie Klag, his wife, Koy ad. Brown, 
trustee, and Barney J. Ghiglieri, trustee, appellees, to fore- 


ick Klag and 


G 


close a trust deed executed by appellees, Freder 
Maggie Klag, to Roy H. Brown, trustee, given to secure four roves 
$2000990 each, owned by appellant, two of which had, however, been 
paid. The cause was referred to the Master to take the proof, 
and report conclusions both of law and fact. The Master reyorted 
the evidence and recommended that the bili be Gismissed Yor Want 
ef equity; objections to the Master's report were ordered to stand 
as exceptions; hearing was had on such exceptions; the court havimg 
considered the evidence and the Master's findings, overruled tine 
exceptions, sustained the Master's findings, and Gisnissea the 
bill of complaint for want of equity, with judgment and costs 
assessed against the appellant. From this order ani deeree this 
appeal is prosecuted. 

The record discloses that K.A. Gross, appellant, on 
May 2, 1923, filed a bill in the Circuit Court of Bureau County, 
alleging that on February 9th, 1920, apneliees, Frederick Klag 
and Mazgie Klag, his wife, executed a mortgage on the Northeast 
quarter of Section 28, Lown 18, North, Range 7, East of the 4th 
Principal Meridian, Bureau County, Iilinois, to secure four 
promissory notes for &2000.00 each; $2000.00 payable March 1, 1921, 
$2000.00 payable Mareh 1, 1922, ¢2000.00 payable Maren 1, 1923, 
and $2000.00 payable Merch 1, 1924; which said mortgage was subject 


to a trust deed for $16,000. Said bill alleges that appellees 
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had failed to pay the taxes on the premises for 1922 and the interest 
on said $16,000, trust deed, and had neg] hected to pay the interest 
on the third and fourth 2000.000 notes above mentioned and neglected 
to pay the principal of the third note, ang that appellent had 
elected to declare the whole amount due, and prayed a foreclosur 
of said mortgage. 

fo said bill appellees Frederick Klag and Maggie Klag, 
filed an answer, sdmitting the execution of said mortgage, buy 
denying that they should be required to pay the same, alleging that 
the execution of said notes was obteined by the false and fraudulent 
statements and representations of the complainant and his agent, 
Harry Whitver, concerning the quality, character and valve of 


said lend at the time appellees purchased the same from appellant, 


Ly 


and for which seid notes were given, by them as a part of the 
purchase price, and bv the otherwise false and fraudulent conduct 
of the complainant and his agent. 

Said answer further sets forth that on September lo, 
1919, appellant was engaged in the business of real estate broker, 
anc had been engaged in buying, sehkiing and trading in real estate 
for a great number of years, and that Harry Whitver, was an agent 
in appellant's employ and had been for many years prior thereto; 
that appellant owned the above mentioned 160 acre tract of land 
in Bureau County, and also a farm of 160 acres in Lee County; 
that appellee Klag owned a farm of 150 acres in Ohio, and 160 
acres in Texas, and that through the fraudulent representations 
of appellant and his agent, appellees were induced to trade their 
Ohio and Texas farms for said above described farms in Bureau and 
Lee Counties, owned by appellant, in which said exchange appellees 
agreed to purchase said Lee and Bureau county farms, for $92,000.00 
and to pay for the same by conveying to appellant the Ohio farm 
at $37,500.00, and the Texas farm at $8000.00 to assume the mortgage 
of $16,000.00 on the Bureau County farm, and to give an additional 
mortgage of 8000.00, being the mortgage here sought to be fore- 
elssed, by giving a morwage of $12,500.00 on the Lee County farm 
and paying the bsalance ie cash as of March 1, 1920. Said answer 
further alleges that on Merch 1, 1922, appellees were induced by 
appellant to deed back to him the Lee County farm, by appellant 


assuming the $12,500.00 mortgage thereon and surrendering to 


appellees, notes 1 and 2 described in the mortgage here sought 
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fo 
to be foreclosed, amounting to $4000.00. 

: Appellees further allege in their answerthat appellant 
represaated that the lands in Bureau County were well tiled and 
had strings of drainage tile located 20 rods apart; that it was 
not subject to overflow; that there were no Canada thisties on the 
same; that there was a little alkali in the soil of the farm, 
but that said alkali was not bad and did not affect the crop 


yeroducing character of the goil; that the ferm would produce good 
t 3 a 


T ef 


6rein and corn; that "all such statements were false, fraudulent md 
untrue, and made for the purpose of Geceiving appellees and inducing 
them to purchase gaid lands." 

Appellees further ailege in saiaG answer that, a 
the consummation of the contract, they learned that said statements 
with reference to the farm being well tiled, with reference to the 
land being subject to overflow, end with reference to Canada thistles, 
en the farm, and with reference to there beiug *v4 little alkali 
in the soil, “were false, fraudulent and untrue", and made for the 
purpose ef defraucing and cheating appellees. 

The questions for determination arising on this record 
are as to whether the gtatements made by Gross and his agent, with 
reference to the tiling on said farm, as‘ to whether the soilg was 
alkali, and with reference to its overflowing, were statew nts of 
fact on which appellecs Frederick Klag and Maggie Klag, had a right 
to and did rely, in maletae such exchange, or whether they were 
expressions of opinions on the part of appellant and his agent. 

Second, as to whether, even if such statements were 


statements of fact on which appellees had the right to rely, thex 


ct 


evidence in the record is sufficient to sustain the finding that 
they were fraudulently made and were untrue, and that appellees 
had a right to rely thereon. 

Third, another matter that we think should be takeu 
into consideration is the fact that more than one year after the 
exchange, of the lands were made, appellee sold the Lee County Farm 
back to appellant, upon appellant's assuming the mortgage thereon 
and meducing the mortgage of g8000.00 on the Bureau County fara, 
to $4000.00. At that tine so far as the record discloses, appellers 
were maxing no claim of any false or fraudulent representations. 
eee The record discloses that the answer riled three years 


after the exchange of the lands in question was made, was the first 


time that appellees had made any charge against appellant as to 


~ 


= 


8. apo Us batsool elit ae pes 


zidd shes. on ovew stedd tax 


oie To se kde oa ai ifsais ellvil « usw a4 


gion B65 Dos Bsc too eaw, tL tadia bine Y atkt o: 


iiive ody Te meteatade gaukembomg 


.eelnbusat ,eals OV ad Romog Ro a fovea ifs" Pace PE OS ee i 


e 


tovboi ons sesiisygs giivieved to saogig auld Sol. ean Dae emrntay . 


",gbaet ine oe asco tg ot nord: 
tonvaiui eeolfoqgh | Soau: 
oaths tow edd bo cottuneuseron ult % 


elit flor guled mist edt of sonetetet ete 


CY 


dtig Aas eae os to sh das ables! 
34 Lod 
‘esuagug bos tae. fu bsett 2a ist oxeu" (ito adit ar 
gaits 592.0 iiss giiiiopried i0 escaray 
Uoitaiimredeb Tol aiaive 0) f 


yd else: ade MOTE s- 9At edit oct ot: @ es 


wt 


dv of au ,hist Bis Ba ito gutt te esti’ ot nonotsten: 


we: five wo adi of 88: LeteLot siviw Sa lak 


DLS SB Iai wt eliebert aoolt qs so tte 20) fost 
° doua satsien oi ,yiet BLb bas ot 


ates 


TS tO FLSq oud ‘MO BRO intgo te atolezemgze 


v9 aes on = as ghnoner Ged aS 


Daa asoliog S Maks iw 1, BER 
i . ws aac ; ‘ Ft Was ae 5 eat 


o¢ freloitige el Sxcoos ont al ee ime a 


eggs ebsm otow pisses, wait to. 


‘BiitvEeas stanagi aes Hoyl .F 





th. 


She 


statements made by him or his agent at the time of the trade. 

they confirmed the sale in part by selling back to appellant part 

of the lands they origiuaily received in exchange of the property. 
fhe record discloses that in July 1919, R.A. Grogs, 

appeliant was, and wad been for some years prior thereto, been 

engaged in the real cstate Dusiness, buying and selling faxms 

and owned a farm of 160 acres in Lee County and a like number of 

acres in Bureau County. at that time Frederick Klag, appeilee, 

was residing in La Salle County, which lies immediately east of 


aid Bureau County, and had been a farmer for a period of 30 


e t 


years or more. He owned a farm of 186 acres in Ohio and one of 
160 acres in Texas. At the time in question, EKlag said he was 
able to determine the character of the soil of £ a farm by looking 


at ite 


bi 


n the hatter part of July 1919, Kiss, with Stanley 

Topalski, his son-in-law and Hermon Cordes, his step son, both of 
whom were farmers, went with Klag and otners to examine the land 
for which he traded. ‘They met appellant Gross and his agent, 
by the name of Harry Whitver, and all went to the hee County farm 
owned by Gross, and examined it. The farm proved to be satisfae- 
tory to Klag. They all then went to the Bureau County farm in 
questicn. The buildings on this farm are in the Northeast corner 
thereof, and they drove into the yard eat that place 

All of the partics that were viewing the premises 

xcept a man by the name of Conkling, got out of the automobiie and 
Walked in a Southwesterly direction about 40 or 900 rods when 
Gross stopped and went back to the buildings, but Klag, Yopalski 
and Whitver went to the West side of the farm ana Whitver showed 
Klag the line of the farm and that it aid not touch Green River 
The land in question was in the Green River Drainage District, 
Green River being on the West and a ditch about two rods wide, 
being on the South. Oats and Corn were growing on the laud at tne 
time it was visited by Kiag and those a that accompanied him. The 
arn Was about as high as a man’s head. When Kleg ang those with 
him returned from the West side of the farm they all then walked 


South abouts two-thirds of the way from the North & to South and 


beg ere ney 


went 60 to 40 rods West end back to the buildings. 


Appellant Gross asked Klag if he wished to look as the 


farm further and Klag responded that €kagxxeam he had looked it over 
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and was perfectly satisfied with it. The party was at the farm in 
the neighborhood of one hour or more. During the time they were 


as a 


going over the farm Klag inquired if there was any tile in the land 
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tile in the farm. It ayvears that there was several main strings 
of &24k tile and a number of laterals. The plat of the Drainage 
system offered in evidence shows that it was well tiled. Later 


On, and after Kiag went on the premises, some of the tile were 


inguire as to bow many lines of tile there were, the size, where 
located, nor how fer apart. Kisg also asked if the land overflowed. 
ppellant, who hag owned the lan@ but a few months, told him that 

he had not seen it overflow, but he understovd a portion of it 

was subject to overflow and pointed vo the Southeastern part of 


the farm where he understood there was some overviow. Appellant 
stated that ne understood there were about 15 acres subject to 
overflow. Ine evidencs shows that oceasionally from 25 to 30 
acres had: overflowed. 

Klag also inguired if there was alkali on the farm and Whitver 
said there was a little but did not say where it was or how it 
affected the crops. 

Klag testified that he had asked if there were any Canada 
chistles on the farm and Gross said there were none that he 
Rhe testimony does not show that there were any Canada thistles. 
‘The testimony also tends to show that Klag was tolé that it was 
a ed corm snd grain farm. After the farm had bem examined by 
Klag, his son-in-law and step-son, all of the parties returned to 
the town of Walnut and went to the office of Stiver, an attorney, 
where a contract was drawn and signed by Flag providing for the 
trade by lag of his Ohio and Texas ferms with Gross for the Lee 
aud Bureau County farms, Klag to pay the difference in value cither 
in gash or mortgages. 

Klag agreed to take the Lee County land at 2 valuation of 
$40,000.00, and the Bureau County on the basis of $52,000.00. Klag 
tp Goavey to Gross, the Ohio land at a valuation of $37,500.00, and 
the Texas farm at a valuation of $8000.00, and to pay the éifference 
in cash and mortgages. Sota the Ohio and Texas farms were subject 


to mortgages which Gross assumed end agreed to pay. The Bureau 
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County land was subject to a mortgage of $16,000.00, which Klag 
assumed and agreed to pay. The conveyances were made as of March 1, 
1920. In closing the transaction, Klag gave appellant a mortgage 
on the Lee County land for $12,500.00 and on the Bureau County land, 
the $8000.00 trust deed in question. At the time of this transaet- 
ion lands were at the peak of inflated prices. 

Klag was desirous of purchasing Illinois land. He and Gross 
had never met and were entire strangers. Tolpaski, the son-in- 
law of Klag had learned through parties at Streator, Illinois, that 
Gross had land for sale and that Klas had arranged to meet Gross 
and examine lands in question. Because of the slump of the value 
in land, Klag deemed it advisable to sell his Lee County farm. In 
May, 1921, he sold the Lee County farm to apnellant for #16,006.00. 
Gross, appellant, assumed the mortsaze theredit! of $12,500.00 and 
surrendered to Klag notes 1 and 2 of the $8000.00 loan secured by 
the trust deed, sought to be foreclosed in this proceeding with 
interest on all the notes to March 1, 1922, and paid him the aiffer- 
ones in cash. ‘Thereafter Klag failed to pey the interest, the re- 
maining $4000.00, of said $8000.00, loan. From the time of the 
exchange of said lands up until the bill to foreclose was filed, 
Klag had never made any complaint of any fraue or misne presentations 
He had never complained of alkali in land; that the land was not 
well tiled or that the overflow was in excess of the amount repre- 
sented. No such complaint was macé either in writing or otherwise. 
The first time such complaint was made, was in the filing of the 
answer by Klag. 

The evidence is very voluminous. ‘here is much testimony in 
the record bearing upon the question as to what was said and as 
by the respective parties at the time of the examination of the 
land of appeliant that was disposed of to appellee Klag. 

We do not deem it necessary, in view of the conclusion we have 
reached in this eause, to set out in full all of the testimony 
ef the respective wituesses. Klag was desirous of purchasing a 
farm. He went onto the farm, not only himselii, but took with him 
two ‘eucers ef his family for the purpose of making an examination. 


He went ou the farm in question ut the time when the crops were 


growing and at a very opportune time of the year for the examinations 
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of the farm and its crop-growing capacity. He was there for the 
purpose of making an examination of the soil and determinine whether 


or not he would purchase. 
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He testified thet on examinetion of the soil he wag able 
to determine its character: he was 14 that there was overflow; 


4 


he was informed tnat there was a made no investigation to 


Getermine the number of ecres overflowed; he made ne examine tion 


to determine the quanity of alkli or were ths alkali land lai 
He was ld that there was tile on the land; he made no examination 
nor inquired how many lines of tile, how many lsterals. He was 


given fair werning es to all these matters. The mere fact that 


there may have been more acres overflowed that Gross told him he 
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was advised there wag, is not sufficient to warrant the caurt to 
mee + ~ le ck iag NEG oF pare a Oe ‘ £ 
refuse to foreclose the mortsage. Klag hed an opportunity efforded 
+ . 7 ge ON he : — — ae Sears _— P 7 5 ; 
him of examining the land. He wes a fermer, was on the land an@ 


as 


was warned of the overfiow 2né of the alkali. sn ne now s 


* 


he relied upon representstions made, and thet he was thereby de- 


1a 


frauded? He can not shut nis eyes and reiy upon the alleged 


representation made. 


@ 
if) 


In viewing the premises with a view of making 8 purchase 


of lanai for farming purposes and when he did so, and being in 


be 
bets 
fs 


possession of the information as the record discloses he 


possess, is he now in a position to say that a fraud was practiced 


hey 


upon him. 
Husted vs Cerny 321 Ill $54, was a suit to set aside 

a deed on the grovnd of fraud and misrepresentation in exchange 

ef property, and at page 5d9, the court among other things gaid: 

ntations made in the sale of property be not true, 


"Though repres 


io 


if the purchaser has an opportunity to view the property it is his 
Guty to make use of that opportunity.xexniawxine The law charges 
hin with knowledge which he mignt have obtained by making use of the 
means aiforded him, and where he does not rely upon statements 
concerning the value of the property and its character, but goes 
upon the land ani examines it relying upon no one's representation 
8s to what it is, it can not be said that nisrepresentation though 
made, affords a basig for relief in equity for the reason that 


they were not relied upon and unless they be concerning matters 
ope? . a 
neat the prospective purshaser cannot readily determine upon 


examina tion, he will be held to have exercised his own judgment 


\ pataer than to have relied upon the statement of the seller." 
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tven if false statenents were made they do net amount to 
fraud unless the party making them ‘nows them to be untrue and used 
some measure to deceive or circumvent the other party. St. LL. & 
S.E. Railway Company vs Rice, 85 I11 406. 

It is only in cases where the parties have not equal 


knowledge or means of tmowledgse ss to the value of proverty involved 


¢ 


~ 


in an exchange of real estate that equity will afford relief on 
the ground of fraud and mnisrenresentation, and where no deceit has 
been practised which urdimarikyomerm” ordinary purdence could not 
detect the law will not assist a man capable of taking care of 

his owm interests because ne makes a bad or losing morteage. 


Johnson vs Miller 299 Til 276. 
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Cases in which gross inadequacy of price has 


to justify equitable interference witn a conveyence of real prop rty 


0) 


are not spplicable in a suit to set aside an exchange of pronertfxes 


where the complainant fails to prove nis allegations of fraud and 


ageceit and where he had an apportunity to, and did inspect the 


land, concerning tne value of which he alleges he was misinformed. 
Johnson vs Miller, Supra. 

Representations as to the value of property though ex- 
aggerated are not ordinarily ground for setting aside a contract 
and are never made the basis for relief where a party claimed to 
have been deceived had ample opportunity to know of the truth or 
falsity of the representation. Jonnson vs ‘iiiller, Supra. 

A person who is induced to part with his property on a 
iraudulent contract, on discovering the fraud may avoid the contract 
and eleim a return of what has been advanced uvon it. He has his 
election to aifirm or disaffirm the contract. But if he wena dis- 
affirm it, he must Go so at the carliest practicable moment after 
discovery of the fraud. Hall vs Fullerton 69 Ill, 446. 

The answer of Kliag alleges that"after the consummation of 
tne contract ne isarned that all of the statements with reference 
to the tile in the Bureau County farm, the overflowing, the standing 
water thereon, the thistles, the alkali, the character of the 
g0i1, and the production of grain and corn were faise, fraudulent 
and untrue and made for. the purpose of defrauding and cheating the 


defendants, and that the Bureau County farm was not well tiled, 


did not have strings of drainage tile 20 rods apart; that it 
overflowed repeatedly and that water stood on the top of the ground 
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aMaxthat in large quantities during large parts of every year; 
that there were Canada thistles and thistles on said farm, and 


over nearly every part of it; that said land was nearly all covered 
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with alkeli, so that land and aGestroyed its 
erops-producing quality, and tnat the farm would not produce good 
grain and corm and was not ghe best farm of corn and grain in 
Bureau County." 

here lands were exchanged in September 1859, and one of 
the parties sougnt to avoigé the contract on the ground of fraudulent 


representations as to the Locality, value, ete., of the land taken 


e 


4 


py them and it appears that he learned of the Laisity of the repre- 
senvation within the year after the excnange and that he never 

expressed any dissatisfaction or attempted to regcind the contract 
until the day before filing nis bill wnich wes om January 24, 1865, 


held that owing to the unreasonable delay in filing his pill it 


was properly dismissed. Halli vs Fullerton, Supra. 


May 2, L925. The conveyances in the 
exchange or the lands were on March 1, 1920. 

Furthermore, a misrepresentation to constitute traud to 
authorize equity to rescind a contract on account of sucn misrepre- 
sentation must contain the following elements: (1) its form 
must be a statement of fact; (2}) it must ve made for the purpose 
of incluencing the other party to act; (3) it mast be untrue; 
(4) the party making the statement must mow or believe it to 
be untrue; (5) the person to whom it ig made must believe and rely 
on the statement; (6) the ta tenet must be materiai. Kronkowski 
¥s Kuapp, 268 Ii}. 1383-190; Prentice vs. Grane 254 Ill. 302- 
507-3503. 

We are not prepared to gay from what is disclosed in this 


recor ‘dad, that appeilees have brought themselves within the rule 


above announced. Moreover, Klag having gone in person and viewed 
the premises and took his son-in-law and ddd son, who were 
farmers, with him was evidently, when the trade was consummated, 


relying upon the view of the vremises instead of what was said 


by appellant or his agent. Appellee cannot rely on his judgment 





and at the same time insist he was overreached. He was willing 


to dispose of a part of the premises and did dispose of the Lee 


he <> 4 






ay wieve Te 


“bees : Must BE og 






Bexevoo Lis yfisen ooy unai bise dane 





att Howe aed bres Poet eds Bese 








Bocs eoniang gon Livow suet eae sie ‘aatvioreeaae 
“gi slags Bao axos to max teed exh for Baw 
ere 3 





Pe tty hues? Oe hie onatige oe obese PRR L Tegner et 
yodmetgs= nt feognansxe ayew eitel ovadl 





- dasiobue $30 Boyore eds psec ceaiecraaetgad BEOVE 








Pape TORO SEF LO: + OES (Su lev 4 tt issel and 








manget ofs ta wtietat emt to Semisel en dertd ersougs | a ‘Sas nao: 







paces q eee at + f 
geen ef Paid Bes 


“ath ath 


okie (1 Ed ain gat itt ee ysir ait ere 
















aid aeilizy ai Yelod aidacosaciay and oF amtwo dade fax 








got Ve dadnictteys Sed Feum 








eg aes aa oh Se a c 
(£6ntC Sit gatocemtont Mo. - 








Demers 











? = ‘Eos sustd Son’ s¥a st! 








ONE ‘geod ‘geolideqa tadd , bros 





ap 








te eS te Se Bae ou ete 
WGI ROBT Sy OL ae 





Salven sis “eeveoten © 


etedt Gite Hoe asthe Fits we wes nt -de. 








i ehotommuyanie eew Cheut sad oe 


is paw Pei Lo Seadent “s¢ 





 taat the decree of the Cirevit Court 
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ot the Master is not weil founded and that the same should be 


From the state of the record, we are of the opinion, 


based upon the findings 


versed and the cause remanded to enter a decree of foreclosure 


in favor of appellant. 


Reversed and Remanded with directions. 
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STATE OF ILLINOIS, 

SECO NDE UIS TREC I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of [linois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 








in the year of our Lord one thousand nine 








hundred and twenty- 
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General No. 8243 Agenda No. 45 


OCTOBER THERM, A. D. 1928 


Re: The People of the State of Tlinois, Defendant in 
Error. 
vs. 
Charles LNs eitag, Plaintiff in Error 


AR 


SRG, “ts 
Error to Coane Cout Scot tse, 
Ss 


NIEHAUS, PJ. 


The plaintiff in error, Charles Freitag was found 
guilty in the county court of Scott county by the, ver- 
dict of a jury on the first and second counts of an in 
formation charging him with unlawful pogsession of 
intoxicating liquor in violation of the ProhiNtion Act> 
and was sentenced by the court to pay a fine ef $300.00 
under the first count of the information; and as 2 pun- 
ishment for the offense of which he was convicted un- 
der the second count was sentenced to serve a term 
of six months at the Illinois State Farm at Vandalia. 
A writ of error is prosecuted to reverse the judgement. 

Various errors are assigned for reversal of the 
judgment. The first error urged is that ‘‘the eourt 
erred in overruling the motion to quash the first and 
second counts of the information; being the counts 
for the possession and on which the verdict of guilty 
was found and the judgment rendered.’’ It is suffi- 
cient to say concerning this contention that the 
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counts contain the necessary elements which constitute 
the offense charged; People v. Talbot 322 Ml. 416; 
People v. Duchow 331 Ll. 656. 

Another assignment of error which is urged as a 
ground for reversal of the judgment is: ‘‘That a writ- 
ten motion was filed to suppress and impound the evi- 
dence obtained under a search warrant for the reason 
that the same was not obtained under proper search 
warrant, and that it did not properly deseribe the 
premises to be searched, the things to be searched for, 
and the person to be seized and arrested, and held that 
the true facts of the affidavit would be tried when the 
case was tried.’’ As to the sufficiency of the motion 
to suppress and impound the evidence obtained under 
the search warrant in question, and the affidavit filed 
in connection therewith, it must be pointed ont, tha 
this court is unable to determine the merits of this 
contention, or to review the action of the court, be- 
cause neither the motion nor the affidavit fiied in sup- 
port thereof, are set forth in the abstract; and that 
therefore this question is not before us for review 
People v. Marshall 309 Ill. 122; People v. Baywood 
321 Ill. 380; People v. Mayhue 228 Il]. App. 186. At- 
tention should also be called in connection with the 
above assignment of error, to the fact, that neither 
the search 
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warrant nor the affidavit for procuring its issuance, 
is set forth in the abstract; and we must assume there- 
fore that the matters presented to the county court 
to raise the questions of legal insufficiency of the afft- 
davit and search warrant were properly decided by 
the court. And the point made concerning the appli- 
cation for change of venue is in the same category 
as the contention just referred to, and for the same 
reason is not a proper subject for review by this court. 

It is contended, that the court erred, because it 
assessed two penalties for the same offense; and coun- 
sel cite the case of People v. Martin 245 Hl. App. 282 
to sustain their contention. It is anparent however, 
that the case cited is not in point with reference to 
the convictions here involved, In the Maitin ease, 
the court as a penalty for the conviction of possessing’ 
intoxicating liquor in violation of the Prohibition Act 
fixed both fine and imprisonment which was not in 
conformity with the penal provisions of the Act; th 
Act provides for the fixing either a fine or imprison- 
ment for the offense involved in the Martin case. In 
this ease however, the defendant was found guilty for 
two separate and distinct offenses, and on two separate 
and distinct counts of the information; and the conri 
fixed the fine as a penalty for the violation embodied 
im one count; and 
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fixed imprisonment as provided by the statute, as the 
penalty for the violation charged in the other count; 
this clearly did not constitute a double punishment 
for the same offense. 

It is argued, that the only evidence of illegal pes- 
session of intoxicating liquor rested upon the evidence 
procured by means of the search warrant, which con- 
stituted but one act of possession, and that therefore 
the plaintiff in error was convicted twice under the 
two counts of the information for the one act of illega! 

: ; _ {LLEGAL ; j 
possession. Concerning acts of possession prior to the 


‘ SEARCH . . . 
issuance of the se=p=4 warrant, there is evidence in 


the testimony of several witnesses which was legally 
sufficient to warrant the jury in reaching the conelu- 
sion that the defendant had intoxicating Hquors in his 
possession for the purposes of making sale thereof 
and in violation of the Prohibition Act at the time 
the ssee= search warrant was issued. And it is evi- 
dent that the jury were satisfied beyond a reasonable 
doubt of the guilt of the plaintiff in error, and were 
fully justified from the evidence in finding him euilty 
under both counts of the information; and the judeg- 
ment of conviction and sentence should therefore be 
affirmed. People v. Finley 332 Ul. 40. 

A question is raised concerning the competency 
of certain evidence which the court admitted, namely, 
that many 
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people and a large number of callers visited the house 
of the plaintiff in error. The witness Merle Stice was 
asked the following question to which objection was 
made: ‘‘Q. State what if anything you observed, Mx. 
Stice, about callers at Freitag’s house within six 
months before his arrest? A. Well there was a good 


deal of callers—cars of different kinds—nighis—spet- 





ially when there was a dance down here on Friday 
night—there would be a great many cars down there. 
There would be more callers come out than any other 
time. There might be twelve or fifteen ecars—might 
be. Then they stayed fifteen or twenty minutes— 
something like that.’’ This evidence was compcient 
and properly submitted to the iury; it constituted a 
circumstance which the jury had a right to consider 
in connection with the other evidence in the case, upoa 
the question of the guilt of the defendant on charges 
against him in the information for possession of intexi- 
cating liquor for the purnese of illegal sales thereor. 
Complaint is also made about the following question 
which was put to the witness Emma Little: ‘‘Q. Mrs 

Little, what if anything did you observe as to the 
character of the men who came to Freitag’s just before 
his arrest?’’ The Court: Fix the time exact. ‘‘Q. Weil 
Mrs. Little, say in the month of June or May or Anvil, 
just before Mr. Freitag’s arrest in July; what, if any- 
thing, had you observed as to the character of the 
men who 
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frequented Mr. Freitag’s place, as to whether or not 
they used intoxicating liquor or not? A. Yes I think 
most of them were.’’ Both the question and the ans- 
wer were clearly incompetent. The motion of the 
plaintiff in error to strike out this evidence should 
have been sustained; but we do not regard this error 
as reversible in view of the proof made by the people 
tending to show the euilt of the plaintiff in error of 
the charges of which he was convicted. 

For the reasons stated the judgment is therefore 
affirmed. 

Judgment affirmed. 
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General Number 8246 Agenda No. § 


OCTOBER TERM, A. D. 1928 


The People of the State of Illinois, Defendant in Error, 
vs. 
Roy Z McKown, Plaintiff in Error 


Error to the Circuit Court of Sangamon County 
ELDREDGE, J. 
At the May Term, 1927, of the Cireuit Court of 


Sangamon County, the grand jury returned an indict- 
ment against Roy Z. MckKown, plaintiff in error, 
charging him, as an officer and president of the North 
Side State Bank of Springfield, Dlinois, with having 
received from one John F. Casper, eighty dollars in 
money, the said Casper not then and there being in- 
debted to the Bank, and the Bank being then and there 
insolvent whereof the defendant had knowledge and 
whereby said money was lost to said Casper. The jury 
found the defendant guilty and fixed his punishment 
at a fine of $160.00 and imprisonment in the state pen- 
itentiary. The defendant did not testify on the trial 
and offered no evidence in his own defense except 
character witnesses and testimony showing that some 
of his wife’s relatives had turned over to a trustee cer- 
tain property for the benefit of the Bank. 
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The indictment in this case is based upon section 
1 of ‘‘An Act for the protection of Bank Depositors,”’ 
as amended in 1903 (Smith-Hurd Ili. Rev. Stat. 1927, 
P. 928.) which provides as follows: ‘‘that if any bank 
* * doing a banking business, or any officer of any 
banking company, or incorporated bank, doing busi- 
ness in this State, shall receive from any person * * 
not indebted to said bank, * * or incorporated bank, 
any money * * when at the time of receiving such de- 
posit, said banker, * * or incorporated bank is in his 
or its knowledge insolvent, whereby the deposit so 
made shall be lost to the depositer, said banker * * 
or officer, so receiving such deposit, shall be deemed 
guilty of embezzlement, ete.’’ 

It is first urged that the proof fails to show that 
the North Side State Bank was insolvent when the 
deposit was made and that the defendant knew of its 
insolvency. It appears from the evidence that in Feb- 
ruary, 1927, the Bank was embarrassed for ready eash; 
that on or about February 28, 1927, the defendant, 
who was the president of the Bank, and Cooney, the 
cashier, went to the office of the State Auditor and 
had a conversation with the chief bank examiner. The 
evidence in regard to this conversation is very meager 
and is given by Cooney. On direct examination he 
testified as follows: ‘‘Shortly before this Mr. Kown 
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and I were over to the Banking Department of the 
State House to see someone in charge of that depart- 
ment. Mr. McKown and I had talked about the mat- 
ter before we went over. I think we went over on 
Wednesday morning along about the 28th or 29th of 
February. We talked to E. E. Nicholson, chief bank 
examiner. We went over the affairs of the bani 
there and Mr. MckKown asked him if he wouldn’t let 
him go to: Chicago and Mr. Nicholson said ‘yes.’ 
Mr. McKown wanted to go to Chicago to raise some 
money to use for the bank.’’ On cross examinatiou 
he testified as follows: ‘‘The second of Marci was ou 
Wednesday. I think it was on Monday or Saturday 
that Mr. MeKown and I went to the auditor’s office, 
but I couldn’t say which of those days. We bot 
talked to Mr. Nicholson and Mr.%McKown told Mr. 
Nicholson that he wanted to go to Chicago and see 
if he could raise some money. He told Mr. Nicholson 
there had been a gradual withdrawal of deposits 
from the bank and he thought he could raise money 
in Chicago, and the auditor consented that he should 
go up there and see what he could do.’’ Mr. Nicholson 
was not called as a witness and no witness testified 
in regard to this conversation except Cooney. Me- 
Kown went to Chicago and made arrangements to 
keep in toueh with Cooney by telephone in regard to 
the Bank while he was there and Cooney informed 
him, over the 
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telephone, on March ist that the Bank was gettiag 
along all right. On March 2nd, when defendant called 
Cooney on the telephone to inquire as to how the 
Bank was getting along, he was informed by the lat- 
ter that there had been a run on the Bank and that 
Mr. Jaeger, a bank examiner, had taken charge there- 
of. It further appears that on March Ist, there had 
been deposits in the Bank to the amount of $32,806.65 
and that there had been checked) out on that day 
$44,596.04, so that on that day there had been $11,- 
789.30 more cash paid out than was taken in. The 
deposits on March 2nd, amounted to $4,794.00 and the 
withdrawals $10,276.99, the difference being $5,482.99. 
It thus appears that on the last two days that the 
Bank was in operation there was withdrawn from the 
Bank $17,272.29 more than was deposited therein. 
On March 2nd, during the run on the Bank when the 
cash money had been reduced to the amount of $2,- 
403.02, Cooney, the cashier, closed the Bank and noti- 
fied the State Auditor who immediately sent Mr. Jaeg- 
er, a bank examiner, to take charge thereof. The last 
examination of the Bank made by the State Auditor 
prior thereto was August 8, 1926, and the last report 
made by the Bank to the State Auditor was on De- 
cember 31, 1926. Neither the results of this examin- 
ation nor the report was introduced in evidence and 
there is no evidence whatever of what the condition 
of the Bank was on either of these days. 
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On March 2, 1921, when Jaeger took possession 
of the Bank, the resources and liabilities thereof were 


as follows: 
Resources: 

Loans and discounts ................0005 $530,938 . 82 
Bonds and securities ................6. 4,700.00 
Banking house (real estate) ............. 29.976 .5i 
Furniture and fixtures ................ 10,556 .47 
Other real estate .............ceeeeceee> 2,395 .09 
Due from Illinois National Bank of 

Sprlmonrel dia eee Serine: 636.83 


Due from National City Bank of St. Louis 1,352.61 
Due from Ridgely Farmers State Bank 


Me yori ol Aone Gag on mone snes ane 210.84 
Remittances in transit ...............0.- aid hes5 te) 
(OF YS) nels syst ctr cancers armen e ae ea enema 46,088.33 
Over and short account ................. Ie Bs 

$627,211.69 

Liabilities 

Capitale Stocker ani cere aes eee £100.000.G0 
SUT TOTS resets eee ass eee oie cw, Sareea care 20,000.00 
Undivided profits .................0000- 1,285 .47 
Time certificates of deposit ............. 65,150.09 
Demand deposits .......... 0.0.0.0 eee ee 196.422 .98 
Certified! checks! ..0....0520.0sc0cecuscece 125.00 
SAVINSS, GCPOsUiGs «scenes dance wanas = aa) 128,317.49 
Christmas Savings deposits Seyi ner user 6,873.12 
Due Jefferson State Bankes te 14,845.70 
Due Marbold State Bank of Greenview .. 9,294.34 
Due Springfield Marine Bank .......... 11,097 .58 
Billsepayableteassesece oars: 73.800 .00 


$627,211.69 
Jaeger testified that the books of the bank 
showed that on September 18, 1926, the Marbold State 
Bank of Greenview, one of the correspondents of the 
North Side State Bank, received a credit for $33,000.00 
and that the bills receivable were charged with the 
like amount, said charge being made in three items, 
towit: $18,000.00, $10,000.00 and $5,000.00; that Me- 
Kown, the defendant, told him that the $18,000.00 
item represented a note of Roy T. 
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Jefferson, which note he claimed to have used as col. 
lateral at the Springfield Marine Bank for a personal 
loan that the $10,000.00 item was a note executed by E. 
L. Goldsberry, which was not taken into the assets 
of the Bank at that time but was turned over to the 
examiner three days after the Bank closed; that the 
$5,000.00 item was a note of one O. A. Snodgrass, 
which was turned over to the examiner three days 
after the Bank was closed. Cooney testified in regard 
to these items that the three notes, above mentioned, 
were supposed to have been transferred to the Mar- 
bold State Bank and that if the charge of $33,000.00 
had been made on the other side of the ledger it 
would show that the North Side State Bank was 
eredited with that money; that after the Bank was 
closed Jaeger and lie found out that the $18,000.00 
item was the Jefferson note, tne $10,000.00 item the 
Goldsberry note, and the $5,000.00 item was tlie 
Snodgrass note and that these notes were never withii 
the files, property. or possession of the North Side 
State Bank. Jaeger further testified that he continued 
in charge of the Bank from March 2nd to March 25th, 
1927, when he personally turned over all the Bank 
matters to Oscar Putting, who had been appointed re- 
ceiver. Mr. Putting testified that these notes were 
turned over to him by Mr. Jaeger and that he still 
has them 
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in his possession. There isn’t a word of evidence as 
to whether these notes are good or bad. The notes 
themselves were not introduced in evidence. There 
is nothing to show even to whom they are payable or 
when they become due. There is no evidence that any 
attempt has been made to collect them. The evidence 
shows that they are now in the hands of the receiver 
as assets of the Bank. It is assumed by counsel for 
the People that they are worthless without any evi- 
dence of any kind to sustain that assumption. 

Jaeger testified that the records of the Bank 
showed that on the close of business March 2nd, there 
was a cash account of $46,088.33 and that of this 
amount there was but $2,403.02 in actual currency and 
the balance was made up of cash items totaling $39,- 
148.96 and that these cash items are listed in detail 
in his report. None of the books of the Bank were in- 
troduced in evidence nor was Jaeger’s report intro- 
duced in evidence. He does not testify anything in 
regard to what these cash items were, but it is evident 
that he is in error in his totals in this regard for the 
reason that the amount of the actual cash on hand and 
the cash items testified to would not make the sum 
of $46,088.33, but there would be a deficiency of $4,- 
536.35 in the cash account. 
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There is no mention of this and no explanation given 
of any kind. Cooney testifies that these cash items 
were as follows: a debit ticket of R. W. Hilmer, signed 
by McKown, for $2,037.28, which had been filed in 
court in a voluntary bankruptcy proceeding and on 
which the Bank took judgment on a car of Hilmetr, 
and at the present time that item has not been paid 
in full. How much has been paid on the item is not 
disclosed. He further testifies that among these items 
is a check signed ‘‘Interest account’? by MeKown 
for $257.06, dated February 24, 1927, which has not 
been paid; a check signed by MeKown, marked ‘‘Tn- 
terest account’’ payable to Springfield Marine Bart 
for $379.33, dated February 4, 1927, not paid; a mem- 
orandum signed ‘‘McKown receipting for cash re- 
ceived on February 5, 1927 for $355.00’’; a receipt of 
the People’s Market for $127.37, not paid; an item of 
a note signed by R. F. Ensigner, dated December 
24-26, secured by U. S. Adjustment Service Compen- 
sation Certificate for $125.00, not paid; an item 
signed ‘‘F. C. Evans’? for $250.00, not paid; 200 
shares of stock of General Industries Corporation of 
America, issued to F. C. Evans and assigned in blank 
and listed under the valuation of $19,382.73; a note 
signed by F., C. Evans, dated January 29, 1927, due 
May 29, 1927, secured by 200 shares of stock of the 
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General Industries of America for $15,000.00; a 
check signed by McKown, drawn on the First State 
Trust and Savings Bank for $10,000.00, dated August 
31, 1926, not paid; a check signed by the Differential 
Clock Manufacturing Company dated December 5. 
1926, for the sum of $400.00; that company had an 
account at the Bank but this check was not charged 
up against its account in the regular course of busi- 
ness; another check for the same amount signed by 
the same company, dated December 4, not paid; a 
check signed by McKown, dated September 29, 1926, 
payable to Illinois National Bank, marked ‘‘Farm Ac- 
count?’ for $375.00, not paid; a check signed by Me- 
Kown, dated December 31, 1926, payable te Troxell 
Kikendall Company for $661.29, not paid; a check 
signed by McKown, dated December 31, 1926, payable 
to Illinois National Bank for $375.00, not paid; a 
check signed by McKown, dated October 5, 1926. pay- 
able to the Marine Bank for $200.00, not paid; a 
check signed by MeKown, dated November 10, 1926, 
payable to Springfield Marine Bank for $185.83: 
check signed by McKown, dated August 28, 1926, pay- 
able to ‘‘The Bank’’ for the sum of $224.98; a eheck 
signed by McKown ‘‘ Interest account’’ payable to the 
Marine Bank for $349.25; a check dated November 
30, 1926, to the same bank, marked ‘‘ Interest aecount’’ 
for $166.67; a check signed by McKown, dated No- 
vember 10, 1926, payable to the Marine 
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Bank, ‘‘Interest account’’ for $381.00; a check dated 
September 22, 1926, ‘‘Interest account’’ $327.50; a 
debit ticket to Jefferson Printing Co., signed by Me- 
Kown, dated September 11, 1926, for $1450.50, not 
paid; a debit ticket to Tuxhorn Garage, dated August 
2, 1926, signed by MeKown for $500.00; a slip dated 
January 28, 1927, signed by MclXown for $100.00; 4 
slip dated January 17, 1927, signed by MecKown for 
$500.00; a check dated October 25, 1926, signed by A. 
M. Hilmer payable to HE. M. Major, trustee, for $900, 
not paid, 

Cooney further testified that the 200 shares of 
stock of the General Industries Corporation of Am- 
erica, issued to F. C. Evans and assinged by him in 
blank, were listed under a valuation of $19,382.73 and 
carried as cash. He also testified that these 200 shares 
of stock were put in place of these cash items and he 
further testifies that the note, signed by F. C. Evans 
for $15,000.00, was secured by 200 shares of the same 
stock. It is hard to reconcile this testimony. A literal 
reading of it from the abstract would show that there 
were at least 400 shares of the stock of this company, 
200 shares being listed as a cash item and earvied as 
such or used in place of the cash items mentioned and 
also 200 shares held as security for the note of F. C. 
Evans 
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for $15,000.00. Putting testified that he received from 
Jaeger an item of certificates for 200 shares of stock 
of the General Industries Corporation of America 
listed at $19,382.00. He further testified that he has 
not collected anything on said stock and that he tas 
been unable to locate the said F. C. Evans. There 1» 
no evidence of any kind in regard to the value of this 
stock, if it had any value, ou March 2, 1927. There is 
no evidence of any kind as to whether said Evans is 
solvent or insolvent. It is assumed by counsel for the 
People that because the receiver has not as yet col- 
lected the Evans’ note for $15,000.00 and has not 
realized anything on the said stock that it and also 
Evan’s note are therefore worthless and were worth 
less on Mareh 2nd. 

Among the above mentioned items the evidence 
shows that the Hilmer debit ticket for $2037.28 has 
not been paid in full. There is no evidence as to how 
much is still due on this item. The evidence shows 
that the item in regard to the People’s Market for 
$127.37 was paid. There is no evidence of any kind 
as to whether the Ensinger note for $125.00 is good 
or bad or whether there has been any effort made te 
collect it. As above stated, there is no evidence show- 
ing whether the Evans’ note for $15,000.00 or the 200 
shares of the General Industries Corporation are coi- 
lectible or not. The evidence shows that the Differ- 
ential 
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Clock Compeny had an account with the Bank bui 
does not show what the balance of that account was on 
March 2nd. If this account had been sufficient to 
pay the two checks of this company, each for $400.00, 
on that day then they were perfectly good as cash 
items. Omitting these items last mentioned and in- 
eluding all the others, including the Hilmer check for 
$900.00, the total amount of these cash items listed, 
which the evidence reasonably shows could not be 
realized upon, is $17,708.41. 

Jaeger testified that the records of the Bank call 
for notes of a face value of $530,938.82 and that when 
he took possession of the Bank on March 2nd there 
were only notes totaling $490,730.76, thus leaving a 
note shortage of $40,208.16. He further testified that 
when he asked the defendant, McKown, to explain the 
shortage the latter told him that he had given a num- 
ber of these notes to an attorney for collection and 
would get them and turn them over to him. In a few 
days he turned over to Jaeger additional notes of the 
face value of $23,958.40 which leaves an apparent 
shortage in the amount of the notes of $16,249.76. 
Jaeger testified that the note shortage was ‘‘$10,000.00 
or over.’’ The receiver does not testify anything in 


regard to the amount or value of the notes turned over 
to him 
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by Jaeger or anybody else, and there was no other 
testimony on the subject of this shortage. 

Jaeger testified that the records of the Bank 
showed there should be bonds to the amount of $4,700 
and that he only found bonds to the amount of $1200, 
thus leaving an apparent shortage in the bond account 
of $3500.00. The receiver does not testify as to what 
amount of bonds have come into his possession nor is 
there any other testimony on this subject. 

Jaeger testified that when he took possession of 
the Bank he found that the defendant had overdrawn 
his checking account in the amount of $4,361.05. He 
also found that the defendant had borrowed from the 
Bank the sum of $17,964.18, evidenced by two notes, 
one for $16,200.00 and the second for $1,764.18. He 
further testified that with the first note there was 
collateral of $100.00 in Liberty Bonds and $600.00 in 
shares in the Elliott-Van Brunt Company, making a 
total of $700.00 par value of collateral. It seems to be 
conceded that this collateral was good though there 
is no evidence upon the subject. This would reduce 
the indebtedness on these two notes to $17,264.18. 
Cooney, however, testifies that the records of the Bank 
also show that there was deposited as additional col- 
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lateral for the larger note, stock of the Hoffman Man- 
ufacturing Company of the value of $10,800.00. Neith- 
er Cooney nor any other witness testified as to what 
the actual value of this stock was. The receiver does 
not mention the matter in his testimony, and was 
asked nothing in regard thereto. If this stock was good 
and the receiver has realized or can eventually realize 
the face value thereon then the defendant’s indebted- 
ness upon these notes would be still further reduced 
to $6,464.18. It is assumed by counsel for the Peopie 
that the whole amount of indebtedness evidenced by 
these notes was lost to the Bank. 

The receiver testified that he had paid one divi- 
dend of ten percent to the depositors and it is assumed 
by counsel that this fact is proof that the Bank was 
insolvent. The receiver did not testify as to how much 
of the resources he had collected nor how much re- 
mained to be collected. There is nothing in the evi- 
dence of any witness to show that this is the only divi- 
dend which will be paid by the receiver. There is no 
evidence of how much the receiver has realized from 
the assets of the Bank nor how much is yet io 
be realized. There is no evidence of the costs of the 
liquidation. 
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It is further urged that the conversation betweea 
the defendant and the chief bank examiner, Nichol- 
son, shows that the Bank was insolvent and that the 
defendant knew that fact. We have quoted the evi- 
dence in regard to this conversation in full in the 
former part of this opinion, and canont agree with this 
contention. There is nothing in the conversation as 
testified to which supports this theory. If the chief 
bank examiner at that time had any knowledge, ob- 
tained through the defendant, that the Bank was in- 
solvent or that the capital stock thereof had become 
impaired, he should have immediately taken steps to 
act in accordance with the directions prescribed by 
statute. Instead of doing so he granted permission to 
the defendant to go to Chicago in an attempt to raise 
cash. There is nothing in this conversation with the 
chief bank examiner that can raise any presumption 
that the defendant knew the bank was insolvent, In 
fact this case seems to have been tried more upon 
presumptions than proofs. 

The capital stock of the Bank was $100,000.00, 
the surplus $20,000.00, and the undivided profits 
$1285.47, making an amount of $121,285.47. Before 
the Bank could have become insolvent its resources 
must have been depleted to that amount. The actuat 
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loss or depreciation in the resources of the bank, 
which the proofs show beyond a reasonable doubt, 
existed March 2, 1927, are as follows: shortage of cash 
$17,708.41: shortage in notes $16,249.76; shortage of 
bonds $3500.00; overdrawn account of defendant $4,- 
361.05; loss on defendant’s notes $6464.18, making 
a total amount of $48,283.32. The other losses claimed 
are all doubtful and are certainly not proven beyond 
a reasonable doubt. Even if it be conceded that the 
$33,000.00 item in the bills receivable is a proper 
charge and that the $19,382.73, listed value of the 200 
shares of the General Industries Company be value- 
less, it would only raise this amount of depreciation 
to $111,302.05. The burden was upon the prosecution 
to prove, beyond a reasonable doubt, that the North 
Side State Bank of Springfield was insolvent on the 
2nd day of March, 1927, and that the defendant knew 
that it was insolvent. In the case of People v. Clark, 
329 Til. 104, it is held: ‘‘Only in rare instances has 
there been a prosecution of this kind uniess the bank 
was so hopelessly insolvent that its condition in that 
regard satisfied every meaning of the term ‘Insolv- 
ency’ beyond question.’’ The Supreme court in that 
case cites the case of Ellis v. State, 1838 Wis. 513, and 
agreed with the Supreme court in that State in hold- 
ing: ‘‘that the limited meaning of the word 
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‘insolvent’? applied in the administration of such 
laws was not the common, popular or general mean- 
ing of the term, which suggested merely a substantial 
deficit of assets to met liabilities; that the lending of 
all save a comparatively small portion of a bank’s de- 
posits was inherent in the conduct of the banking busi- 
ness and that this condition was recognized by law; 
that it would be unreasonable to punish criminally, 
under a statute of the character here invoked, persons 
engaged in the banking business whenever their com. 
peteney to pay all depositors in the usual course of 
business is challenged, regardless of their competency 
to pay them all ultimately. The court held that the 
term ‘‘insolvent,’’ as used in such a statute, does not 
mean insolvent in the limited sense of inability to pay 
indebtedness in the ordinary course of business, but 
that the term means insolvent in the broad general 
sense of a deficit of one’s assets in realizable cash 
available within a reasonable time, treated as an or- 
dinarily prudent person would generally conduct his 
business under the same or similar circumstances, to 
pay his liabilities; and that a bank is insolvent, within 
the meaning of such a statute, when the cash value of 
its assets realizable in a reasonable time, in case of 
liquidation by its proprietors, as ordinarily prudent 
persons would 
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generally close up their business, is not equal to its 
liabilities, exclusive of stock liabilities. This defini- 
tion of the word ‘insolvent,’ as employed in the con- 
nection stated, expresses the common, ordinary mean- 
ing of the word, and for that reason must be taken to 
have been intended by the General Assembly in the 
enactment of the statute upon which the instant in- 
dictment is based. ’”’ 

It may be a fact that the Bank in question im this 
case was insolvent on the day mentioned, but before 
the defendant can be convicted of receiving a deposit 
when the Bank was insolvent with knowledge of its 
insolvency, the proof must show those facts beyond a 
reasonable doubt, which, in this case, we hold they fail 
to do. In a case of this character a defendant cannot 
be convicted upon opinions, conclusions and presump- 
tions. People v. Clark, supra. 

It appears, however, from the proofs that the ac- 
count carried in the Bank was an account with ‘‘John 
F.. or Celia Casper,’’ and that each of said persons 
had a right to draw on said account. The proofs show 
that John F. Casper, the depositor, was not indebted 
to the bank, but there was no proof as to whether 
Celia Casper was so indebted and it is urged that for 
this reason the prosecution must fail. The statute 
makes no reference or exceptions to the character of 
the account in which the money is 
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deposited but in plain and unequivoeal terms describes 
this element of the offense as any depositor who is 
not indebted to the bank at the time of the deposit. 

It also appears from the evidence that the $80.00 
deposit by Casper on March 2nd, was money delivered 
to him by his brother for temporary safe keeping and 
it is contended that for this reason the prosecution 
must fail. As between Casper anc the Bank the muney 
was the property of the former for which the Bank 
was liable to him and not to his brother and it was im- 
material what interest his brother or anybody else 
might have had in the funds. 

Ne otier errors have been presented to this Court 
for our consideration. The judgement of the Cireuit 
court is reversed and cause remanded. 

Reversed and Remanded. 
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General No. 8256 Agenda No. 2 
JANUARY TERM, A. D. 1929 


Frank Swisher, Appellee, 
vs. 
Frank Willingham, Appellant. 


Appeal from Circuit Court, Vermilion County. 


ELDREDGE J. 


This case was originally brought before a Justice 
of the Peace and appellee recovered the sum of $250.00 
as his commissions for consummating a trade of prop- 
erties between appellant and one Keys. An appeal was 
taken to the Circuit Court of Vermilion County where 
apvellee recovered a like judgement. It appears from 
the evidence that appellee was a real estate agent at 
Hoopston, Illinois, and that Keys had listed a farm, 
situated in Park County, Indiana, with him for saie 
or trade. Appellant sold automobiles and ran a garage 
at Hoopston and had also sought the services of ap- 
pellee to procure a trade or sale of his garage business. 
Appellee told him of the farm owned by Keys and 
several trips were made by appellee and appellant to 
the farm and appellant made several such trips by 
himself. After negotiating back and forth between the 
parties for about a year a contract for the trade of 
the properties was made and executed by them. The 
contract was drawn up by appellee in his office at 
Hoopston in the presence of both 
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Keys and appellant and several others. The coutract 
provided only for an exchange of properties and no 
cash payments were provided for. It was executed 
by both Keys and appellant in appellee’s office on 
the day it was drawn up by the latter. About the time 
that it was executed by the parties appellee said to 
them, in substance, that he would not charge them 
the regular commissions but would only charge them 
$500.00 and each one could pay one-half of that 
amount. There is no dispute but what each party 
agreed to this arrangement, but appellant’s defense is 
that before the contract was executed appelice had 
told him that because appellant had previcusly ssid 
several automobiles to appellee at a little over cost 
price he would collect the commission from Keys and 
not charge any of it to appellant. Appellee denies that 
he ever made such a promise to appellant. Appellee 
and appellant are each more or less corroborated in 
their respective contentions by other witnesses and on 
this part of the case it was for the jury to determine 
what the terms of the contract were. 

Appellant complains that the trial court refused 
two instructions offered by him which contained cor- 
rect principles of law as applied to the facts in the 
case. The law embraced in these instructions was cov- 
ered by other instructions given on be- 
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half of appellant and there was no error in refusing 
them. 

In order to impeach the testimony of appellant 
as to the fact that he had previously sold to appel- 
lee automobiles at cost price or a little above that 
price, the court permitted appellee, in rebuttal, to in- 
troduce two bills of sales of automobiles purchased 
by appellee from appellant which showed the consid- 
eration paid therefor. No evidence was given by ap- 
pellant on the triai te the effect that these bills of sale 
did not represent the true purchase price of the cars 
but on the motion for a new trial he filed an affidavit 
in which he states that they did not represent the true 
purchase price thereof; that appellant had sold to ap- 
pellee three cars, the first in 1925, which had a list 
price of $972.00 for which plaintiff paid $725.06, 
$500.00 by cash and $225.00 in trade for an old ear; 
the second in 1926, the list price of which was $715.00 
and for which appellee paid $600.00; the third whisa 
had a list price of $850.00 for which appellee paid by 
notes $525.00 and by commission on a real estate deat 
$100.00, making a total of $625.00. Appellant fur- 
ther states in the affidavit that the bills of sale given 
by him to appellee and the prices therein named were 
given for the purpose of determining the amount of 
insurance and that at the time cf the trial he had no 


epportunity to obtain the information herein contained 
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as his place of business was twenty-five cr thirty 
miles from the court house and that it was impossible 
for him to leave the trial and go to his place of busi- 
ness and make the necessary search among his papers 
and files to find the original invoices in order to prove 
the price paid for each car and that he did not re- 
member the facts ana details as to each sale to appel- 
lee. The only defense that appellant interposed at the 
trial was that appellee told him he would not charge 
any commission for bringing about the trade in ques- 
tion because he had previously sold to appellee cars 
at less than the list price and he should have beeu pre- 
pared to produce his evidence on the trial in support 
of that defense. The case had been tried once before 
the Justice of the Peace so he must have known what 
the issues would be. Moreover he made no request te 
the court for a reasonable time to produce these in- 
voices. A trial court will always grant a reasonable 
time to a party to a suit to produce evidence which 
might become necessary to his interests, especially if 
the necessity therefore could not have been reasonably 
foreseen before the trial. 

In the course of the trial it developed that the 
contract was never carried out by the parties and ap- 
pellant testified that the reason it was not consum- 
mated was because Keys could not raise 
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the money. On cross examination counsel for appellee 
asked appellant if there was any provision in the con- 
tract for Keys to pay any cash and it is urged that 
this was not proper cross examination as the contract 
spoke for itself. Keys was a witness for appellee. Ou 
re-direct examination counsel for appellee asked him 
this question: ‘‘Did you ever have any trouble of any 
kind with him except in reference to carrying out 
his contract?’’ The witness started to answer as fol- 
lows: ‘‘Nothing but trouble since I started—’’ At this 
point counsel for appellant made an objection which 
was sustained. It is urged that the asking of this 
question was also prejudicial to appellant’s interests. 
In each of the instances mentioned above, if any error 
existed it was too trivial to cause a reversal of the 
judgment. 

There is no reversible error in the record and 
the judgment of the Circuit Court is affirmed. 
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General No. 8275 Agenda No. d 


JANUARY TERM, A. D. 1929 
John M. Prief, Appellant. 


vs. 
A. H. Hillemeyer, et al., Appellee 


Appeal from Circuit Court, Mason County 
ELDREDGE, J. 


On August 5, 1927, the Boye Needle Company 
recovered a judgment against John M. Prief before a 
Justice of the Peace for the sum of $80.08. On July 
28, 1927, the Landes-Man-Hirscheimer Company pro- 
cured a similar judgment for the sum of $60.21. On 
July 30, 1927, the Eggers Fox Company also procured 
a similar judgment against Prief for the sum of 
$182.19. Executions were issued upon these judgments, 
placed in the hands of a constable and demands made 
for their payment. The judgment creditors were rep- 
resented by an attorney, Mr. Jesse Heylin. Subsc- 
quently on the fifteenth day of August, A. D. 1927, 
Prief executed an assignment for the benefit of his 
creditors as follows: 


“‘State of Illinois, ) 
Mason County.) ss. 
Assignment for Benefit of Creditors. 

Now come John M. Prief of the City of Havana, 
County of Mason, State of Illinois, and under his hand 
and seal this day does assign, make over, convey 
and quitclaim to Carl G. Krebaum, as assignee, all his 
right, title and interest in and to all personal chat- 
tels, choses in action, real estate and all other proper- 
ty of whatever kind or character of which he is pos- 
sessed for the use and benefit of his creditors general- 
ly. Said assets herein assigned, whether real 
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or personal, to be reduced to cash and distributed pro 
rata to all creditors whose claims are properly filed 
and probated with said assignee, and I hereby auth- 
orize the said Carl G. Krebaum, as my assignee, to 
make all contracts, bills of sale, deeds of conveyance 
and all other instruments necessary to carry out and 
make effective this assignment. 

Given under my hand and seal this 15th day of 


August, A. D. 1927. 
John M. Prief, (Seal) ”’ 

Krebaum, the assignee, took possession of the 
property meutioned in the assignment; which con- 
sisted of a stock of dry goods, and subsequently sold 
the same at public sale at which they were purchased 
by Prief for the sum of $3360.00. The claims of the 
merchandise creditors of Prief amounted to about 
$3800.00, while, what is called in the evidence, the fam- 
ily indebtedness, claimed to have been owing to the 
wife and father of Prief, amounted to about $18,000.00. 
The merchandise creditors including the three judg- 
ment creditors hereinabove mentioned, received a 
small dividend from the assignee after paying the 
costs of the administration. The dividends received 
by the three judgment creditors mentioned were ap- 
plied upon their respective judgments and after Prief 
had purchased the proprty assigned and had started 
up in business again these judgment creditors deman- 
ded the balance on their judgments; thereupon Prief, 
who is appellant here, filed his bill with a prayer that 
the constable be decreed to return the said alias execu- 
tions issued upon 
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said judgments against him and that said Justice of 
the Peace who rendered the judgments and said 
judgement creditors be decreed to release, satisfy and 
discharge said judgments and that said Justice of the 
Peace and said constable be enjoined and restrained 
from levving said executions or either of them or 
any other executions issued upon said judgments upou 
the property of the complainant, etc. The basis of the 
bill is that said judgment ereditors represented by 
their attorney, Jesse Heylin, and other creditors of 
complainant proposed to the latter that instead of 
filing a petition in bankruptcy that he enter into a 
composition agreement with his creditors by which he 
should assign all his property to some person as as- 
signee; that said property should be converted into 
eash bv such assignee and, after paying all expenses 
of converting said property, the balance of the money 
should be distributed between said creditors pro rata 
in full satisfaction of their respective demands against 
him; that he executed said assignment for the benefit 
of his said creditors pursuant to said agreement and 
which said ereditors thereafter confirmed and accep- 
ted their pro rata share of the proceeds from the sale 
of the property and assets of complainant with the 
understanding that the same was to be and was in full 
settlement, satisfaction and discharge of their respec- 
tive claims and demands against complainant. The 
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bill also sets out the sale of the property under the 
assignment, the payment of the pro rata shares of tie 
creditors, the issuance of the alias executions by vir- 
tue of the judgments of the three judgment creditors 
as heretofore stated. 

The complainant testified that at a meeting on 
August 15 at his store he, together with Mr. Nichwitz, 
who was an attorney representing his father and moth- 
er, Mr. Gaw, an attorney representing some of the mer- 
chandise creditors and Mr. Heylin, attorney repre- 
senting the three judgment creditors and Mr. Barnes, 
an attorney representing complainant were present. 
He stated to the above parties that he would voluntar- 
ily turn over everything which he had if they would 
agree to it otherwise he would have to file a petition 
in bankruptey; that Nichwitz said that the only thing 
left for him to do, was to voluntarily assign everything 
over to the creditors or file a petition in bankruptcy; 
that they all agreed that he should make a common 
law assignment and that they would notify the other 
creditors and see whether they could eet “with them’? 
and do the best they could until ‘‘we learned definite- 
ly;’’ that Mr. Barnes stated that it would be an agree- 
ment between all creditors and each would take their 
pro rata share and there would be no ‘‘ecomeback.’? 

Nichwitz, the attorney for complainant’s father 
and mother, 
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stated that he was at this meting at which were also 
present Barnes, representing complainant and Gaw 
representing some of the merchandise creditors; that 
he was not positive Heylin was in the store, though 
his recollection was he saw him outside on the side- 
walk; that those present talked about bankruptey and 
about a common law assignment in order to save costs; 
that complainant was particularly persistent in stating 
that unless this would be in full of all claims he would 
file a petition in bankruptcy. 

Barnes, attorney for complainant, stated that he 
was present at the meeting in complainant’s store and 
that Heylin was also present and that he said to Heylin, 
“Tt is understood then, is it, and agreed, that this is 
a final settlement made in good faith and there will 
be no question on the part of anyone of these claims 
after the settlements are made, I depend upon the 
honor of you gentlemen here, as the attorneys, that 
this will be carried out.’’ He does not testify that Hey- 
lin made any answer to this question but that he drew 
a paper from his pocket and handed it over to Krebaum 
the assignee mentioned therein, and that Barnes re- 
peated again, ‘‘If Prief signs this it is understood that 
this is final for all time to come?’’; that each of the 
attorneys assured him that was the understanding and 
made in good faith. 
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Gaw testified that he was present at that meet- 
ing, together with complainant, Nichwitz and Barnes, 
that he does not recall whether Heylin joined in tie 
conversation or not but he had been around just be- 
fore and just after and thinks he was present at the 
time; that complainant spoke of the question of the 
assignment being in full release of all liabilities and 
asked him what he thought of it and also asked Nich- 
witz what he thought of it. 

Heylin in his testimony states positively that he 
never agreed that this assignment should be in the 
nature of a composition settlement between complain- 
ant and his creditors and that he had no authority 
from his clients, the said three judgement creditors, to 
compromise their claims in any way; that at the com- 
mencement of the proceedings he did not know of the 
so-called family indebtedness, but thought the prop- 
erty would bring enough at a sale to pay all the cred- 
itors fifty percent of their claims. 

The hearing before the Chancellor resulted in a 
decree in favor of appellees dismissine the bill for 
want of equity. In our opinion this decree was proper. 
There was no positive evidence that Heylim did in 
fact consent that the assignment should be in full sat- 
isfaction and settlement of the claims of his clients, 
but whether he did or not the bill neither alleges nor 
is there any proof that he had any authority from his 
clients to settle their 
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claims by the alleged composition agreements nor 1s 
their any proof that his clients had any knowledge 
that this assignment was in the nature of a composi- 
tion agreement or ever ratified it as such. Without 
proof that he had authority to consent that the as- 
signment should constitute a composition, his clients 
were not bound thereby. 

In the case of Allison v. Pierson, 285 Tl. 387, it 
was held: ‘‘There is neither averment nor presumption 
that the attorney had any authority to compromise 
the case or accept the money for his client. An attor- 
ney is authorized to receive his client’s money wheu 
he is employed for that purpose and does so by virtue 
of his retainer. (Ruckman v. Alwood, 44 Ill. 183.) 
Wilson’s employment was not to collect money but to 
set aside the will, and without special authority he 
was without power to accept money in compromise of 
the suit.’’? In Crahe v. Mercantile Savings Bank, 295 
Tll. 375, it is held that an attorney employed to prose- 
cute a suit to judement has no implied authority to 
endorse the client’s name on a check wayable to her 
order in satisfaction of the judgment. In Howlett v. 
Mills, 22 Ill. 341, in diseussing a plea, the court said 
in reference thereto: ‘‘It does not aver that Sears had 
wasted, sacrificed, or misapplied the fund, or had in 
any manner been wanting in care and prudenee in its 
management. But it simply relies upon the fact, that 
by the advice of the creditors, of whom 
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defendants were a part, the property was surrendered 
by the assignee into the hands of Sears and that he had 
reduced it to money. The mere assent by a creditor, 
that his debtor may make an assignment for the benefit 
of his creditors, cannot have the effect to release and 
discharge the debt, and this is what is asserted by 
this plea. ’’ 

Neither under the pleadings nor the proofs is com- 
plainant entitled to the relief sought by his bill and 
the deeree of the Cireuit Court is affirmed. 

Decree affirmed. 
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‘General No. 8294 Agenda No.9 
‘OCTOBER TERM, 1928 


Bertha Frantz, Defendant in Error, 
VS. 
Bruner G. Cox, Plaintiff in Error, 


Writ of Error to the Circuit Court of McLean County 
SHURTLEFF, J. 


This was an action of trespass on the case for per- 
sonal injuries to the defendant in error which she 
claimed were caused by the negligence of the plaintiff 
in error. The original declaration consisted of eight 
counts and in the first four counts a joint liability 
was charged against plaintiff in error and lis wife, 
and the fifth, sixth, seventh and eighth counts charged 
the plaintiff in error alone with negligence. Before 
trial the first four counts were dismissed and the suit 
against the wife of defendant in error dismissed. Uhis 
left the declaration consisting of the fifth, sixth, 
seventh and eighth counts. The fifth count in the dec- 
laration consisted of a charge of general negligence. 
The sixth count charged a violation of the statute 
against driving at an excessive speed. The seventh 
count charged a violation of the statute in failing to 
pass on the left of the car parked on the side of the 
paved highway, and the eighth count charged negli- 
gence in violation of the statute by charging thai 
plaintiff in error was driving his automobile while 
drunk and intoxicated. Plea of the general issue was 
filed by plaintiff in error and a similiter by defendant 
in error. 

The evidence showed that between eleven and 
eleven-thirty o’clock on the night of January 30, 1927, 
defendant in error and her husband and two children 
were returning to their home in 
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Eureka in a Ford Tudor sedan driven by the husband, 
and that on account of some trouble with their car 
they stopped on what was known as the Washington 
hill, six or seven miles east of Peoria; that their ear 
was parked at the side of the road, the defendant in 
error claming within about two and one-half feet of 
the fence, which was six feet from the edge of the 
pavement, and the plaintiff in error claiming that the 
right wheels of the car of the defendant in error were 
parked about four feet from the fence, On account 
of the trouble tc the cay denfendant in error and her 
husband had got out and were standing to the right 
of the same, next to the fence, and plaintiff in error 
also coming from Peoria in a Hudson coach ran into 
the rear of the Ford sedan and knocked it quite a dis- 
tance along the hard pavement across and to the fence 
on the other side of the road, turning it completely 
around so that it was facing west toward Peoria. The 
husband of defendant in errver was thrown about fif- 
teen feet from where his car had been standing to the 
edge of the pavement and defendant 1% error was 
thrown about fifteen feet further to the center of the 
pavement, was rendered unconscious and when she 
came to was lying on her back in the middle of the 
pavement. Plaintiff in error claimed that he did not 
see the car which he struck until he was about fifteen 
feet from it and also claimed that the tail heht of 
that car was not burning. Both defendant in error 
and her husband and another witness stated positively 
that the tail light was burning; that the pavement 
was wet and slushy and plaintiff in error claimed the 
night was misty. Otliers stated that while it was dark 
it was not misty. 

On account of this accident defendant in error 
showed that she had a falling of the uterus, and of 
the pelvic floor; that such falling appeared within ten 
days after the accident and that she did not have 
such falling before; that she also had an injury to 
her back which the doctor located as being on that 
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part of the spine known as the sacrum and also an in- 
jury to the nerves emanating from this bone. This 
condition of the sacrum and of the nerves still ex- 
isted on a Saturday previous to the trial when the 
doctor made the last examination, 

On the Saturday night following the collision de- 
fendant in error had what she described as a terrible 
nervous spell, a pain beginning near the end of her 
spine which shot into her head; she felt dizzv an 
things blurred and she could not get her breath and 
felt as though she were dying and as though when your 
foot goes to sleep and her whole body felt that way 
even to the finger tips, and she said she really thongnt 
she was dying. 

The undisputed evidence is that she has had a re- 
currence of these ‘‘nervous spells’? at least onee a 
week from that time until the time of the trial, and 
that at times she has had as many as two in one day, 
and that she had one on the Sunday night immediately 
prior to the trial. The evidence showed that this injurs 
to the womb was a permanent injury unless remedied 
by a major operation and also showed that the intury 
to the nerves emanating from the saerym might oi 
might not be permanent; but if this condition was 
not permanent it would take considerable time to heal. 
The evidence also showed that it was the opinion of 
her attending physician that the falling of the womb 
and giving down of the pelvic floor was caused by the 
blow which she received when she was thrown upon 
the hard pavement at the time of the collis’on. 

The evidence also showed that since the accide< 
the defendant in error had not been able to do her 
own work; that she was not able to wash and not able 
to sweep and also showed that she had been compelled 
to have help from the time of the accident until the 
time of the trial. The evidence also showed that de- 
fendant in error had not been able to sleep since the 
accident 
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except by taking bromides prescribed by her physician 
and that previous to the accident she had always slept 
easily and well. The evidence also showed that at the 
time of the accident she was about one month pregnant 
and that at the end of the ninth month a baby was 
born under normal conditions. 

The evidence showed that plaintiff in error 
prior to January 30, 1927, had been operated or for 
an exophthalmic goiter and that he had been out of the 
hospital six or seven mouths at the time the accident 
occurred; that an exophthalmic goiter is an inward 
goiter pressing on the optic nerves, making the eyes 
protrude, and that that condition still existed at the 
time of the accident or collision and affected his ner- 
vous system and that sometimes he could not keep it 
under control; that he was not nerveus unless some- 
thing upset him and that then he did get nervous and 
that that condition still existed at the time of the trial. 
The evidence of the plaintiff tended to show that plain- 
tiff in error was intoxicated at the time of the accident. 
Witnesses testified that they could smell liquor on his 
breath. This was denied by plaintiff in error, who 
said that he had not drunk any intoxicating liquor for 
five years and that the smell of the intoxicating liquor 
had been caused by alcohol spilling out on the pave- 
ment from the raidator of the car of plaintiff in error. 
On this proposition the trial court refused to give any 
instructions to the jury in behalf of defendant in error. 
Plaintiff in error at the close of the evicience for the 
plaintiff made a motion to instruct the jury to find 
the defendant not guilty, which was denied, and then 
made a further motion to instruct the jury to find the 
defendant not guilty on the eighth count of the declar- 
ation and the court at that time reserved his ruling on 
the question. At the close of all of the evidence olain- 
tiff in error again made a motion to instruct the jury 
to find for the defendant, which was refused, and 
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again made his motion to instruct the jury to find the 
defendant not guilty under the eighth count of the 
declaration. 


The jury returned a verdict against the plaint:fi 


in error for the sum of $2,250 and after overruling a 
motion for a new trial judgment was entered for this 
amount against plaintiff in error and in favor of de. 
fendant in error. Plaintiff in error has brought the 
record to this court, by writ of error, for review. 

Plaintiff in error complains that there was no com- 
petent testimony offered showing the physical condi- 
tion of defendant in error prior to the injury. Defend 
ant in error testified that the organs in the pelvic cay- 
ity were in a natural position prior to the mjury, aid 
plaintiff in error contends that such proof would be 
competent only in case it came from an expert. There 
is authority to the contrary: DeLong v. Chicago Rai.- 
ways Co., i87 Ill. App. 432; North Chicago St. RB. 
R. Co. v. Gillow, 166 Ill. 444; North Chicago St. R. 
R. Co. v. Gook, 145 Ill. 551. 

Plaintiff in error offered the testimony of expert 
witnesses tending to show that an injury, after a 
month’s pregnancy, sufficient to cause a tipping of the 
womb would cause a miscarriage, and that the possi- 
bility would be accentuated where there was a history 
of a previous miscarriage. After the injury defendant 
in error was afflicted with a moderate falling of the 
womb. She had a relaxed condition of the pelvie floor. 
There was a disturbance of the organs in that cavity 
which her physician, Dr. Madison, testified did net 
exist a year previously and no child birth had inter- 
vened. Dr. Madison’s testimony corroborates defend- 
ant in error’s as to her condition prior to the injury. 
Dr, Madison testified: 

““There are various causes for the falling of the 
womb or the relaxing of the pelvic floor. It can be 
caused by child 
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birth; women that have borne many children are more 
apt or less apt to have falling of the pelvic organs pro- 
cidentia. It may be due to injuries from instrumentai 
delivery of the body. It may be due to traumaiism. 
Traumatism is an external violence of any kind. ”’ 

Dr. Easton, the principal witness who testified for 
plaintiff in error, stated that an injury which would 
traumatize or cause a tipping of the womb of a woman 
who had a pregnancy of a mouth ‘‘would be almost 
certain to produce a miscarriage.’’ In his tetimony he 
stated that by traumatize he meant a blow that went 
into the abdomen in which there might be an injury 
of the lower part of the abdominal wall, which wontd 
hurt or bruise the uterus.’’ it is not claimed that de- 
fendant in error was thrown upon the cement pavement, 
fendant in error was trown upon the cement pavement, 
striking upon her back and spine, known as the sacrum, 
It throws no light upon the subject to cite cases of 
other injuries that did produce a miscarriage. In some 
of the cases such was the result; in other, not. The con- 
dition of the proof in this regard would not warrant 
this court in reversing the judgment. 

Plaintiff in error assigns error that there was no 
proof in the record to warrant submitting the eighth 
count in the declaration of the jury. The eighth count 
in the declaration charges that said plaintiff in error 
drove and operated his said car upon said highway 
while he was drunk and intoxicated, and that ‘‘by 
reason of the negligence and carelessness and wanton- 
ness of the said defendant,’’ etc. There were some 
proofs offered by defendant in error tending to show 
that plaintiff in error had been drinking, and while 
it may be true as contended by counsel for piaintiff in 
error that such proofs did not preponderate, still the 
count did not charge a willful and wanton injury. The 
charge in the count amounted to no more than a charge 
of negligence, 
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based upon the violation of a statute, and if the proofs 
establish the other or any of the counts in the delara- 
tion we would not be warranted in reversing the jude- 


ment upon the ground stated. 


iG 


ona 


Plaintiff in error complains of the giving of the 


seventh instruction for defendant in error as to the 
emount and measure of damages, the prelude to which 
is: ‘‘That if you find the defendant guilty as alleved 
in the declaration or some count thereof, then,’’ etc. 
Tt is contended that it was error to refer the jury to 
the declaration where the instructions do not inform 
the jury as to the particular charges in the declaration, 
citing Kehr v. Snow & Paimer, 225 Ill. App. 403. In 
Kehr v. Snow & Palmer, supra, this court cited Ber- 
nier v. Dlinois Gentral R. R. Co. supra. On page 472 
the court, citing a similar instruction, holds: 

‘¢ ‘The court instructs you that if you believe from 
a preponderance of the evidence that the defendant is 
euilty as charged in the plaintiff’s declaration, then, 
in determining the amount of damages, if any, to be 
awarded to the plaintiff as administrator, you should 
fix such amount for your verdict, as will, in your judg- 
ment, from ail the evidence be a fair and just com- 
pensation to the next of kin of decedent for the jpe- 
cuniary loss, if any, resulting to them by reason of 
her death.’ 

‘It is contended that this instruction refers the 
jury to the declaration to determine the issues and that 
it is in direct conflict with the instruction hereinbefore 
quoted, for the reason that that instruction limited re- 
covery to the first count of the declaration and that 
this instruction authorizes a verdict upon any of the 
counts of the declaration. We have repeatedly hetd 
that the court should not give a peremptory instruc- 
tion to find for the plaintiff if the jury should find 
that he had proved his case as alleged in the declara- 
tion, and further, that it is the duty of the court to 
define the issues to the jury without 
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referring them to the pleadings to ascertain what they 
are (Krieger v. Aurora, Elgin and Chicago Railroad 
Co., 242 Ill. 544; MeFarlane v. Chicago City Railway 
Co., 288 Id. 476; Laughlin v Hopkinson, 292 id. 80.) But 
we do not consider this a peremptory instruction. The 
instruction does not direct a verdict for the plaintiff, 
but says, simply, that if the jury find the defendant 
guilty then they shall award to the plaintiff certain 
damages. The instruction does not purport to lay 
down any rule regarding the liability of plaintiff in 
error, but lays down a rule for the measure of damages 
in case plaintiff in error is found liable for the death. 
(Bonato v. Peabody Coal Go., 248 Ill. 422; Tilinois 
Central Railroad Co. v. Gilbert, 157 Id. 354.) This 
instruction is entirely different from that form of 
instruction which declares ‘that if the jury find from 
the evidence that the plaintiff has made out his case 
as alleged in the declaration then they should find 
defendant guilty.’ ”’ 

In plaintiff in error’s instructions fifteen, sis. 
teen and nineteen the same error charged is committed 
to some extent by referring to ‘‘negligence as alleged,’ 
“negligence charged by the plaintiff,’? and ‘‘the » 


jury complained of by the plaintiff,’’ etc., so that we 


conclude the instruction given did not violate the rule 
stated. 

The question of due eare and caution on the part 
of defendant in error and negligence on the part of 
plaintiff in error were fairly submitted to the jury 
and for the reasons stated we have found no substau- 
tial error in the record that would warrant a reversal 
of the judgment. 

The motion taken with case to tax costs for 
an additional abstract is denied. The judgment of the 
Circuit Court of McLean County is affirmed. 

Affirmed. 
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JANUARY TERM, A. D. 1929 
The people of the State of Illinois, ex rel., Mariat 


Shryack, Appellee, 


vs. fe 6p 





Ross Shryack, Appellaut. ; ‘ 


) & eset 
ey “5 


Appeal from the County Court of McDonough County 


SHURTLEFF, J. 


This is a bastardy proceeding in which appellee, 
Marian Shryack, charges Ross Shyrack, appellant, 
with being the father of her child, which was born on 
March 29, 1927. There was a proceeding in Justice 
Court upon a complaint in writing, in which appellant 
gave bond to appear in the County Court to answer 
the charge. In the County Court appellant entered a 
plea of not guilty and there was an issue made up as 
follows: 

“Ts the defendant, Ross Shryack, the father of the 
bastard child of Marian Shryack?’’ to the form of 
which issue appellant objected aud the cause was tried 
at the June Term, 1928, of said court. The relatrix is 
and has been an unmarried person. The alleged occur- 
rence is definitely fixed as having taken place on the 
evening of July 4th, 1926. 

Some of the facts surrounding this case are as fol- 
lows: There were three Shryack families living on the 
north side of a public highway running east and west 
and connecting at its extremities by_well established 
public highways with the city of Macomb, which lay 
in a southeasterly direction, and tle village of Bland. 
insville, which lay in a northwesterly direction. The 
home of appellant was about a mile and a quarter east 
of the home of Milton Shrvack, and the home of Johu 
Franklin Shryack, called Frank Shryack, was about 
a quarter of a mile east of the home of appellant. 
Milton and 
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appellant were brothers, and their father, Joe Shryack, 
and their mother, Susan Shryack, were living in Bland- 
insville. Dan J. Curran and Alice O. Curran, husband 
and wife, and their two: daughters, were living in 
Macomb. 

The family of Milton Shryack consisted of himself 
and wife and their son Burnette, who was twenty 
vears of age. The family of appellant consisted of 
himself, his wife Della, his son Fay, and his daughter 
Ruth. Appellant was living on his father’s farm. The 
family of Frank Shryack consisted of himself, his 
wife Lorene, his two unmarried daughters, Marian 
(the relatrix) and Carol, his son Ford, and his married 
daughter, Dorothy Mesecher, wife of Warren Mesech- 
er. The married daughter and her husband had been 
living at the home of Frank Shrvyack for som: tim» 
prior to July 4, 1926. Dorothy was sick, bedfast, on 
July 3, 4 and 5, 1926. Frank Shryack was not in good 
health. Mrs. Curran, Mrs. Ross Shrvack and Mrs. 
Milton Shryack were sisters. Joe Shrvack ard Frank 


Shryack were brothers, and appellant, sor of Joe, and 





relatrix, daughter of Frank, were first cousins. There 
were three Mesecher brothers—Warren, Glenn and 
Clarence. During the months preceding 2nd following 
July 4, 1926, Warren Mesecher lived with his wife at 
the home of Frank Shryack. Glenn and Clarence Mes- 
echer worked upon lands with their brother Warre: 
in the vicinity of the Shryack farms, but neither of 
them lived in either Shryack home. Warren Meseel:- 
er’s wife taught school in the spring of 1926 in an ad- 
joining neighborhood and Marian Shryack attended 
school in Macomb and Warren frequently took his wife 
and Marian to their respective schools. There is some 
testimony in the record which is disputed, tending to 
show that during that summer relatrix was seen jn 
the fields, There was an association between the xe- 
latrix and Warren Mesecher, owing to the relationship 
and living in the same home, and doubtless at times 


she met Glenn Mesecher. Nothing 
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further is shown except as will be hereafter set out. 
The events of Sunday evening, July 4th, as related by 
appellant, were about as follows: Certain members of 
each of the three Shryack families living along the 
east and west highway, and also Mrs. Curran and her 
two daughters, attended services that evening at the 
Christian church at Blandinsville. Two cars were re- 
quired for their accommodation. One of these was 
appellant’s car, which was a Ford touring car not in 
very good condition. On the day before Milton Shry- 
aek hac worked on this ear at his brother’s home, en- 
deavoring to put it in better condition. In going to 
Blandinsville that evenmg Fay Shryack drove jis 
father’s car and Ruth Shryack and relatrix sat in the 
front seat, and appellant and others in the back seat. 
The parties assembled at the home of Joe Shryack at 
Blandinsville and were there for about an hour and a 
half and went to church about eight o’clock. The ser- 
vices lasted about en hour, and the parties straggled 
back until they were all assembled again at the home 
of Joe Shryack, and left there for their homes at about 
nine fifteen. In going home appellant and his wife 
sat in the front seat of his Ford tourmeg ear, and the 
two Curran girls, Laura and Mae, and Fay, Ruth and 
relatrix crowded into the back seat. There was some 
trouble on a small hill and Fay Shryack got out and 
pushed the car. It was claimed there was only one 
front light on appellant’s car that night, the right 
light being out of commission. Appellant stopped at 
his brother’s so that the Curran girls could get their 
nightgowns and reached his home at about nine forty- 
five. The understanding was that the girls were to 
stay over night at the home of appellant and he left 
his car in the driveway on the west side of his hous: 
and he and his wife went into the house to get the 
beds ready for the girls. 

Relatrix did not get out of the car. Althouch sic 
testified that she was already in the front seat, the 
evidence shows that she was in the back seat when 
the car stopped and then climbed 
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over into the front seat. After the beds had been 
made Fay Shryack asked his father to take relatrix 
home, saying that she had said she wanted to go home. 
Appellant got in his car and drove east eighty rods 
to the Frank Shryack home and up into the driveway 
in the yard, the car then facing northwest, and re- 
latrix got out of the ear and thanked him, saying 
“‘Good-night,’? and went into the louse. Appellant 
backed out and drove west to his own home, put the 
ear in the garage, got his pipe and smoked it, and saw 
and talked to Fay Shryack, Laura Curran and his 
wife. It was then about ten minutes after ten, and 
all went to bed. 

The relatrix testified that before appellant left 
his home to take her to her own home, he stated that 
he was going to Macomb for ice and brought a gun, 
sack out of his house, or something like a gunny sack, 
and threw it in the back seat of the car; that as he 
approached her home he speeded up the ear; that she 
protested, but that he insisted that she go to Macomb 
with him after the ice; that he drove a mile or a mile 
and a quarter east of her home, turned and went soutu 
to the Thompson College school house, then turned and 
went east about two or two and one-half miles to the 
corner west of the Guy church, then turned and went 
south where there was a little jog in the road, then 
turned and went west to the second corner of that jog, 
at which point he turned the ear around and went back 
east a short distance over the same way he had come, 
stopping the car on the south side of the road about 
two feet from an embankment next to the fencc. She 
testified that after passing her home nothing was said 
that she could remember, but that appellant up to the 
time when he stopped the car in that joe in the road, 
had not interfered with her in any manner, had not 
made any passes or anything of that kind of an im:- 
proper nature, and that there had not been any con- 
versation up to that time with reference to any im- 
proper relationship between them. 
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Her father’s family had been friendly and inti- 
mate, and she had visited frequently at the home of 
appellant and his family had visited at her home. 
According to her testimony, after appellant had 
stopped the car on that jog in the road he told her 
to get out a minute, and she asked him why, not having 
any idea what he meant by asking her to get out. He 
made no reply. She testified that he climbed over 
the north side of the car, where there was no door and 
where the steering wheel was, and went around to 
the front of the car, at which time she suspected 
something wrong. She knew how to start and drive 
the car but did not undertake to do so. He came 
around to the south side of the car and opened 
the door and tried to pull her out. She resisted and 
called for belp but there were no houses in that vi- 
cinity. After several minutes effort he got her out 
of the car and tripped her. Her dress was orange 
colored, medium weight, her underclothing between 
a step-in and bloomers—a little of both. According 
to her testimony, she afterwards had black and blue 
spots on her knees and some on her arms and ber 
dress was torn under her arms and there were some 
rents in her stockings. She was in the space between 
the ear and the embankment, which was about two 
feet wide, when he tripped her. She fell on her back 
right across the bank with her head toward the south 
and her feet toward the car. She strugeled until she 
was so weak she could not struggle any more, and 
then lost consciousness. After that she knew nothing 
of what took place or of what was going on except as 
she would draw an inference afterwards, and she was 
in the car going west about half way along the road 
leading west from the Guy Church when she recover- 
ed consciousness. From the time she was tripped and 
she struggled on the embankment until she was in the 
car about a mile west of the Guy Church, she had no 
recollection whatever of what was going on. When 
she recovered consciousness she was on the front seat 
and appellant was at the wheel. She did not say 


Page 5 


Lae 


| ee 
i : 
. 
1) 
i} 
: 
- 
‘ 
‘ 
t 
~ & 
7 
7 
7 
_ 
7 7 
- 
a 
- 
7 7 
—_ 
a 
- 
O 
7 
- 
7 


Wty on af 


te 


7 > 












on — 

7 0 - 

ee ie) Oo 
2 _ 
ert 
“| 


Pa a _ 
oe 


7 


,-) 4 
i a —— : 
ee - ; 


oe 

To 

_ a te 

Lee 7 

a a - 
a - 


a 
7 on 


anything to appellant but she testified that after they 
had turned the corner at the Thompson College schoo! 
house he said, ‘‘Don’t say anything about this, be- 
eause I didn’t hurt you.’’ She made no answer and 
there was not anything more said. When the car 
reached her home she got out without assistance. He 
said, ‘‘Good night.’’ She did not say anything but 
went into the house and up to her room. She was 
then twenty years old, weighed about one hundred 
forty pounds and her height was five feet six inches 
or six inches and a half. Appellant then weighed one 
hundred thirty-seven pounds. Appellant did not go tu 
Macomb for ice. 

Appellant testified that he did not drive his ear 
east of the home of Frank Shryack that night, taking 
relatrix with him, and that he did not go down to the 
place in the road some miles east and south of Frank 
Shryack’s home where Marian Shryack testified he 
had sexual intercourse with her, but that he was not 
there at all that night, and that he cid not have sex- 
ual intercourse with her at any place that night, or at 
any other time, but that after driving relatrix home 
from his house he left her at her home and returned to 
his own home. 

There are various side lights bearime upon the 
proofs which will be taken up on consideration of the 
case and the proofs. There was a verdict and judeg- 
ment in behalf of relatrix, finding that appellant was 
the father of the child, and the usual orders entered, 
from which an appeal has brought the record to this 
court for review. 

This cause on either or any finding of a court must 
result in a tragedy to the actors in its results and 
history; still, it must be passed upon and determined 
by the rules of law and the established principles by 
which only courts are or should be governed. It is a 
case, especially on the facts, where a court and a jury 
could receive great light by having the parties and 
witnesses before them, seeing and hearing them testify 
and 
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cbserving all the tones and gestures which, in many 
eases, go tar to determine the credibility to be ac- 
corded the witnesses. We shall first take up the legal 
errors assigned. 

Appellant contends that the form of the issue 
made up was not in conformity to the statute and 
only submitted one side of the controversy, as the 
‘for not’? was omitted from the form. We can not 
agree with this contention. It has been held that the 
complaint and the plea of not guilty constitute the 
issue and that the statutory requirement that the court 
make up an issue in a particular form is directory and 
not mandatory. (People v. Woodside, 72 ill. 407; 
People v. Humbracht, 215 fl. App. 29.) 

It is contended that it was error on the trial of 
the cause for counsel to ask relatrix: ‘‘Who is the 
father of your child?’”’ that the answer to that ques- 
tion was the ultimate fact to be determined by the 
jury and that the question and answer invaded the 
province of the jury. Relatrix on the witness stand 
had testified to all the facts and circumstances under 
which she claimed the child was begotten, and bad 
further testified that she had never had intercourse 
with any other man or at ary other time; that it was 
her only act of sexual intercourse in her life. While 
the question and answer were objectionable and in 
their nature tended to invade the province of the jury, 
under the circumstances of this case we can not see 
that the effect of the answers of relatrix went further 
than to assert that the story she had told was true 
and that the jury could not have been prejudiced by 
the error, if it was such. It can not cause a reversible 
error in this cause. It is objected that in the court’s 
instructions as to the form of the verdict, one form 
of verdict finding the defendant guilty was marked 
by the court ‘‘give,’’ while the other form as to find- 
ing the defendant ‘‘not guilty’? was not so marked. 
An examination of the record does not warrant the 
objection. 
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Relatrix testitied that about the first of October 
1926, she became engaged to marry Glenn Mesecher. 
he testimony does not show whether she informed 
him of her condition or not, or what became of or was 
the result of the engagement. She was unmarried at 
the time of the trial in 1928. Kelatrix accompanied 
Glenn Mesecher, together with her sister and Warren 
Mesecher and another couple in May, 1926, to Dallas 
City. She went with her married sister and her hus- 
band to commencement at Clochester a little after the 
middle of May. Her recollection is that Glenn did net 
go with them at that time. She likely saw Gienn 
Mesecher in the neighborhcod at other times. 

Fyom her testimony it is to be inferred that she 
told no one of her condition, not even Mesecher, as 
her father was an invalid and her sister liad been sick, 
and she seemed to feel that her mother had so many 
worries that she could not teli her. fn the whole rec- 
ord there is not a syllable of testimony in any manner 
attacking the Mesecher brothers, or a single one of 
them, or indicating but that they were honest, res- 
pectable and highly conscientious; nevertheless, xppel- 
lant insists that ‘‘the testimony of the relatrix that 
about October 1, 1926, she became engaged to be may- 
ried to Glenn Mesecher, knowing at the time that she 
had been pregnant for about three months, but not 
disclosing that fact to him, is competent evidence as 
tending to slow that Glenn Mesecher knew of her 
pregnancy and was the father of her unborn child, 
and that the charge she made against the appellant one 
month later was without foundation and the result of 
2 conspiracy to falsely accuse the appellant of the 
paternity of the child. (Zimmerman v. People, 117 
Ill. App. 54; People v. Lamberg, 160 Ti. App. 644.)”’ 
This is pure inference. Zimmerman v. The People, 
supra, is based upon a case where a third person took 
the pregnant woman to a home, paid her bills, ar- 
ranged for her confinement and care; and The 


Page 8 































a 
7 


ee : 
2) 
nr 
ee 
ue - 

; ; Lt, oi 
; >i : 

i. pea 
| 
; psa a 
0 Se 
pT are 
wae us oe at 7 
| Ue eer 
© $4 41] Barry) Ce 
iatyeritin Mina 
- WF tie JP a, beniciet 
‘— | it ae re 
oan ar rau 
mi a Ayo re 7 a 


7 


-, a ae 
a) a nt 7 : 
by oie 
ie 7 
; ys , 
; ve 


aw Us. ete _ 

A¢ 7 io) Oe a >=) 7 — 7 
1) : Tte i we I 

77 oy oe _ 1; 7 

eM ane A 

0 eee ae 





People v, Lamberg is a case where men outside of the 
defendant testified that they had had intercourse with 
the relatrix at or about the time of the conception. 
The rule as to testimony in cases of this kind is laid 
down in The People v. Kirk, 223 Ill. App. 364, where 
the court say: ‘‘Besides that, as we undertsand the 
rule of evidence, two things must concur before such 
proof is admissible: First, the opportunity, and the 
second, the disposition to have sexual intercourse to- 
gether. The proof offered might have shown the op- 
portunity, but there was no proof of the lascivious 
propensity of any of the men she is said to have been 
out with after dark; neither is there any proof that 
the prosecuting witness had any disposition to have 
promiscuous illicit relation with other men or any 
other man than the defendant. Under all the cireum- 
stances it was not error to exclude the offered testi- 
mony.’’ 

This record is free from any testimony showing 
a disposition on the part of Warren Mesecher or Glenn 
Mesecher to have illicit relations with relatrix er any 
other verson, and there is nothing showing any las- 
civious tendencies in their conduct. Counsel’s infer- 
ence as drawn that relatrix did uot inform Glenn 
Mesecher of her condition upon the engagement pro- 
duces a much stronger inference that counsei did not 
believe it was Glenn’s child. Certainly, if it was 
Glenn’s child and appellant was mnocent, Glenn and 
relatrix entered into an infamous conspiracy to fasten 
it upon her own cousin by biood and a man with a 
wife and family in the neighborhood. Even simple 
cunning would have led to a less arduous task. 

Warren Mesecher testified for relatrix as to a con- 
versation between appellant and the mother of rela- 
trix about the first of November, 1926. He testified 
that he first knew of the condition of relatirx about 
that time. Appellant sought to impeach his testimony 
and asked him if he did not state to Albert Wilcox in 
July or August, 1926, ‘‘I don’t care much for Ross 
Shryack. I suppose you have heard the talk going 
about Ross Shryack,’’ and that Wilcox 
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replied, ‘‘No, I have never heard anything against 
him,’’ and that the witness replied, ‘‘you will some 
time.’? Witness said the conversation occurred, but 
not ‘‘just that way.’’ Witness admitted that the next 
spring after the birth of the baby he said in sub- 
stance to Wilcox: *‘You remember what I said to you 
last summer about Rogs Shryack?’’ and Wilcox, re- 
membering it, the witness said: ‘‘Well, that is what 
IT meant.’’? The witness was truthful in his testimony. 
He was not permitted by relatirx’s counsel to give 
the true version of the talk and appellant did not 
want it. It does not show in any respect that the wii- 
ness knew anything about the condition of relatrix in 
July or August, 1926, and does not impeach the wit- 
ness. Jt rather suggests that appellant may have been 
talked about on some other matter. There was no 
testimony in the record placing the shenhtest taint upon 
the prosecuting witness. It rather shows her to be 
a young lady of refinement, ambition and eaver for an 
education and to make hereself useful to society. 

Some complaint is made by appellant as to the in- 
structions. Complaint is made as to instructions P-2, 
P-3 and P-10. The first two merely advise the jury 
that it is not a criminal case and that the jury do 
not have to find the defendant euilty beyond all rea- 
sonable doubt; that the evidence must only prepon- 
derate in favor of relatrix to find the defendant guilty. 
Instruction P-10 states the rule as to the preponder- 
ance of the evidence and incorporates the words ‘‘al- 
though but shehtly.’’ The court of this State have net 
urged the instruction in this form, neither have they 
held it was reversible error. (Hanchett v. Haas, 219 
Ill. 546; Chicago City Railway Co. v. Bundy, 210 id. 
39.) 

Appellant criticises instruction P-4 which is as 
follows: ‘‘The Court instructs the jury, that when 
parties to a suit testifv, the one affirming, the other 
denying a fact, then the jury are to determine from 
the circumstances usually attending such transaction, 
from 
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the reasonableness of the testimony, and from all cir- 
cumstances in evidence bearing upon the issue, in de- 
termining the truth of the matter.’’ Appellant argues 
that the wording of the instruction permits the jury 
to go outside of the evidence and from the circum- 
stances usually attending such transactions to deter- 
mine the credibility of the witnesses and the truth oi 
the fact. It has been held that it is ne valid objec- 
tion that tle instruction authorized the jury to test 
the credibility of the witnesses by their knowledge 
and judgment derived from experience, observation 
and reflection. Springfield Railway Co. v. Hoeffner, 
175 Ill. 642; People ex rel Dunn v. Moore, 185 Ul. App. 
418: Stout v. Taylor, 168 Ill. App. 410; and Gormeiy 
v. Hartray, 105 Ill. App. 625.) We can not believe 
that the jury could have gathered move then this from 
the instruction or could have been prejudiced by the 
instruction. 

The instructions complained of in Johnson v. 
Pendergast, 308 Ill. 265; and Hinckley v. Internation- 
al Company of Am. 230 Tl. App. 379, were virtually 
instructions that the jury were permitted to disregard 
anything which they might regard ‘‘as a fine spun 
rule of law,’’ etc., and the matter as set out in the 
former cases was not criticised. 

Appellant criticises the giving of relatrix’s im- 

struction P-5, which is as follows: ‘‘The Court in- 
struets the jury that the credibility of the witnesses 
is a question exclusively for the jury. And the law is 
that where a number of witnesses testify directly op- 
posite to each other the jury ave not bound from that 
fact alone to consider the weight of the evidence as 
evenly balanced. The jury have the right to determine 
from the appearance of the witnesses on the stand, 
heir manner of testifying, their apparent fairness or 
want of fairness, the reasonableness of their testimony, 
their means of observation and knowledge, the char- 
acter of their testimony, whether negative or affirma- 
tive, and all matters 
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and facts and cirveumstances shown in the evidence 
bearing upon the question of the weight to be given 
to their testimony and give to the testimony of each 
witness such weight as to vou ii may seem fairly en- 
titled to.’’ 

In this instruction no distinction is made between 
negative and affirmative testimony, yet appellant cov- 
tends: ‘‘The jury without information on the subject 
would naturally conclude that affirmative testimony 
is better than negative and that the testimony of the 
defendant denying the charge made by the relatrix and 
stating that he cid not de so and so, was negative evi- 
dence, whereas it was in law just as much affirmative 
evidence as was the testimony of the relatrix.’’ We 
do not think the instruction is susceptible to the eriti- 
cism made. Jurymen are not lawyers and it is onb 
from a recent date that courts have spoken openly 
about certain classes of negative facts, about which 
men usually have little concern. We can not beheve 
that this instruction confused any juryman in this case. 

Appellant complains of instruction P-7, which is 
as follows: 

“The jury are instructed that the question 
whether or not intercourse, if any, between Ross Shry- 
ack and Marian Shryack was against the will of Mar- 
jan Shryack is not material to the issue in this case. 
Tf you believe by a preponderance of the evidence that 
intercourse occurred and the defendant, Ross Shryack, 
is the father of the bastard child of Marian Shryack, 
you should return your verdict against the defendant 
regardless of whether you believe from the evidence 
that intercourse, if any, between the defendant and 
Marian Shryack was with or against ber will.’’ 

It is argued that this instruction is misleading 
and prejudicial for the reason that if appellant ased 
force it would tend to inflame the minds of the jury, 
and if the defendant did not use force, if relatrix con- 
sented, it would seriously affect 
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her eredibility. Of course, the main question at issue 
in this case was whether appellant and relatrix had 
intercourse. Appellant denied that he met her or was 
with her at the place in question, and has offered 
much corroborative proof for the purpose of showing 
and possibly tending to show that neither of them 
were at the place in question. If the parties were 
there and had intercourse at the time in question, it 
would make uo material difference to the issues slat 
the case as to just how it was accomplished or the 
mental attitude of relatrix; still, we know of no rule 
or law that binds or limits relatrix as to the charge 
if the complainant states the truth. 

Complaint is made as to the giving of instructions 
P-6 and P-9. The first is as follows: ‘‘The Court 1n- 
structs the jury that, althougn you may belicve from: 
the evidence that the prosecuting witness had sexual 
intercourse with another person about or near the 
time her bastard child might have been begotten, still 
such fact would not warrant the jury in finding the 
defendant not guilty, if you believe from a prepon- 
derance of all the evidence in the case that the defen- 
dant is the father of such bastard child.” 

The second reads: ‘‘The Court instructs the jury 
that if the jury believe from the evidence that the 
prosecuting witness had intercourse with other per- 
sons that fact would not warrant the jury in finding 
the defendant not guilty, if the jury believe from a 
preponderance of the evidence that the defendant is 
the father of the child.’’ 

The instructions should not have been given, 2s 
there was no testimony in the record other than the 
condition of relatrix showing that relatrix had had 
intercourse with any person cther than appellant. 
The instructions were more favorable to appellant than 
to relatrix and can not be a cause of reversal in this 
ease. Substantialls the same instruction was given in 
People ex re! Runn v. Moore (Supra), 188 Ul. App. 
418. 
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It is finally contended by apreliant that the ver- 
dict is against the manifest weight of the eviclence and 
each of the parties, with much credit, HE forcibly 


and minutely presented all phases of the c: 





court. It is for this court to determine, not the pre- 
ponderance of the testimony in the record nor gener- 
ally the credibility to be accorded to the various wit- 
nesses, but whether there is a sufficient amount of 
reasonable testimony, if believed and relied on by the 
jury, to support the verdict. There is no question but 
what relatrix was an unmarried woman at the time 
of the birth of her child, and that she had not been 
married before, that her child was born March 29, 
1927, was born alive and was living at the time of the 
trial; that the appellant and the relatrix were -to 


41 1 ra 
u 


gether and no one with them in apnpellant’s car on the 
night of July 4, 1926, when they left appellant’s home 
about ten o’clock at night or shortly before. Ii is 


also undisputed that at the time they left appclant’s 





home together in his car it was the intention of the 
relatrix that he should take her di a to her home, 
and it was for that stated purpose that appellant start- 
ed with her. 

There is no question but what they clrove to the 
home of the father of relatrix, which was about 
quarter of a mile east of the residence of appellant. 
After they arrived in front of her father’s home the 
testimony is conflicting as to what took place from 
that time on that night. It is also true that it is un- 
disputed that the first time appellant was accused of 
being responsible for the pregnant condition of re- 
latrix was a day or two after the November election 
following the 4th of July in question. Cn this Novem- 
ber morning he came to the home of the father of rela- 
trix and was there told by Warren Mesecher of the con- 
dition of relatrix. The testimony also agrees that on 
the afternoon of the same day appellant, his wife, his 
brother 
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Milton Shrvack, his sister-in-law Alice O. Curran and 
Josie A. Jacobs went to the country school house 
where relatrix was teaching for the evident purpose 
of trying to secure an admission from her that would 
absolve appellant from any responsibility for her con- 
dition. There is no question but what her child was 
born 269 days after the night of July 4, which is with- 
in eleven days of the average time for the birth of a 
full time child. The undisputed medical testimony is 
that the average time for the birth of a full time 
child is 280 days from conception, and that a norma! 
child may vary two weks either way from this 280 day 
period. 

Briefly, the testimony of relatrix is to the effect 
that just before arriving in front of her home appel- 
lant speeded up his ear, driving on past, and in re- 
sponse to her inquiry stated that he wanted her to go 
on to Macomb with him for ice; that she remonstrated 
but that he persisted in proceeding, ‘The road tha‘ 
was taken has been deseribed in detail. According 
to her testimony they arrived at a secluded place over 
a quarter of a mile from any house, on a by-road neav 
a country church, where he stonved the ear, asked her 
to get out, and upon her not doing so took hold of 
her and pulled her from the car; that she struggled, 
became exhausted and lost consciousness; that the 
act of intercourse then undoubtedly took place and 
when she first regained consciousness she wag in the 
ear and on the way back home; that the only remark 
that the defendant made to her that she recalls is 
that he told her not to say anything about this to anv- 
one, that it didn’t hurt her; that nothing more was 
said until they reached her home where he stopped 
in front of the house and said goodnight, to which she 
made no reply. Her story of becoming unconscious in 
the course of her struggle with appellant is corrobor- 
ated by Dr. Ben J. Jenkins, a physician of many years 
standing in Macomb, who testified that since she was 
twelve or thirteen years 
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cf age she had endocarditis which resulted in a leaky 
valve of the heart; that a person with this trouble is 
not able to stand any exertion and upon exerting him- 
self is liable to faint or become exhausted; that tiis 
condition might come rapidly or suddenly. The doc- 
tor testified that this disability was permanent and 
that she had it on July 4, 1926, she having been a 
patient of his at different times for a number of 
years. Further corroboration of this condition is the 
fact that earlier that summer while a student at the 
State Teachers college at Macomb she had been placed 
in the restricted class in her physical education work. 
The evidence of the teacher at the college is that those 
who are placed in restricted classes are those who are 
not able to take regular gymnasium work and are 
given special work. The only thing that could pos- 
sibly controvert the above mentioned evidence with 
reference to her heart condition is the evidence of Dr. 
Markee who examined her in June, 1926, for admissiou 
to the McDonough County Tri-State Mutuai, an insur- 
ance lodge, in which examination he passed her as 
physically fit for insurance. His testimony as to her 
condition is not positive. No report or record of his 
examination was produced, and his testimony was, ‘‘I 
think her heart was normal at that time.’’ 

Relatrix is further corroborated with reference to 
the time she returned home by her sister Carol Shry- 
ack, who was then about sixteen years of age, and Ros- 
coe Scott, a young man who was calling upon Carol 
that evening. The evidence shows they were sitting 
in Scott’s car in the yard near the Shryack home (re- 
latrix’s father’s ome) in the neighborhood of eleven 
o’clock; that a car stopped in front, someone got out 
and Carol recognized appellant’s voice when he said 
good-night. She recognized her sister going from the 
car t othe house. Roscoe Scott knew that the ear that 
stopped was a Ford touring ear, being the same kind 
of a car 
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that Ross Shryack drove; that its lights were on and 
that somebody got out of the car and went to the 
house. He did not recognize the person but Carol told 
him that it was her sister Marian. 

The evidence on the part of the defendant is to 
the effect that his son Faye, May and Laura Curran, 
the daughters of his sister-in-law, Alice O. Curran, and 
his daughter Ruth were at appellant’s home on the 
night of July 4th, when he started to take relatrix 
home. Relatrix testified that he said he was going 
for ice and got a gunny sack or blanket and threw ii 
in the back of the car. This is denied by appellant and 
by some of these witnesses. The two Curran girls, 
Faye Shryack, his son and appellant all say that he 
was not gone more than ten minutes; that he returned 
to his home, got a drink, smoked his pipe and went 
to bed, and that they were all in bed at ten minutes 
after ten. His son Faye testified that he stood at the 
corner of the house and saw his father turn around ai 
the Frank Shryack home and come immediately home. 
No reason is assigned for the son’s solicitude regard- 
ing his father’s movements that nigh*+. 

It is submitted that a large amount of testimony 
that was taken with reference to what happened dur- 
ing the day of July 4, 1926, and during the evening of 
that day up until from nine fifteen to ten o’clock p. 
m. is to a great extent immaterial as it largely con- 
cerns matters which shed no light upon the issue in 
this case. In view of the rule of law that where the 
evidence is conflicting and various witnesses on one 
side testify’ diametrically opposite to those on the 
other side, then it becomes the duty of the jury in the 
first instance and Jater the court on appeal to deter- 
mine which witnesses are credible and that must be 
determined almost exclusively from the reasonableness 
of the stories told by them. 
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It is contended that from all the evidence in this 
case, conceding for the purpose of argument that ap- 
pellant is absolutely innocent of that with which he 
is charged, he had no reason, nor did any of his wit- 
nesses have any reason, to charge their minds with 
any of the occurrences which took place on Sunday, 
July 4th, until a day or two after the election in the 
following November, a period of four mouths later. 
Tf appellant is innocent and had no special occasion to 
charge his mind with what took place on that dav, the 
occurrence of that day were so commonplace and so 
far fyom being unusual that it would be practically 
impossible for any normal person to recite what took 
place in detail as has been recited in the testimony in 
this case. In this particular, what happened during 
the day on Sunday and Sunday evening in voime to 
church and returning home is significant on account 
of the absolute positiveness with which the various 
witnesses swore to the exact seat in appellant’s 
ear oceupied by the seven people who rode 
in it. If appellant had not had the oceurrence of that 
day impressed on his mind indelibly, it would have 
been impossible for him and his relatives, who are 
the only materiai witnesses, to detail the matters they 
testify to after the lapse of four mouths’ time. The 
relatrix did have the occurrences of that day im- 
pressed on her mind by what took place, and for the 
same reason appellant had the oceurrenees of that day 
indelibly fixed in his mind if the charges made are 
true. 

In appellant’s argument it is stated, ‘‘The evi- 
dence shows clearly that appellant is not the father 
of relator’s child, but does show that the father is 
Warren Mesecher or Glenn Mesecher.’’ It is contended 
that there is not a seintilla of evidence in this ease 
from start to finish to warrant such a statement or 


anything from which such a conclusion ean be reached. 


Page 17% 
















is 
n't¢ 
| ; » 1 : 
a _ 
| | bt 2 pan ae 
a ‘ mit 
oh pr, i 
. - - yi red ils - 


_ | .. Ro) 


7 
a 


_ 
4 ao a 


1, i< Lyte : a. 
. aa a 
oy > hie en 


a ,' & ie 


a 
rn ie 


I ait i 


: 
|B aii be \a 
ry vy 


To J 





Under the rule announced in the case of The People 
v. Kirk, supra, any inquiry along this line was wholly 
unwarranted and improper and should have been ex- 
eluded by the court for the reason that, as stated in 
that case, before it is proper to introduce evidence 
tending to show relations between the relatrix and 
another other than the defendant, it is necessary to 
show first that there was the opportunity for some- 
one other than the defendant to be the father of the 
child, and secondly that there was the disposition on 
the part of the relatrix and such other person to have 
intercourse together. 

The evidence in this case fails to show any oppor- 
tunity for such relations between relatrix and Glenn 
Mesecher, because it does not show that they were 
ever together at any place where there would be the 
opportunity for such an act, unaccompanied bv other 
people. With reference to Warren Mesecher there 
is no opportunity shown other than the fact that he 
and his wife for a time resided with the parents o! 
relatrix and that relatrix was seen at various times 
during the daytime riding with him in his car, and so 
far as the evidence shows they were at no place where 
any opportunity would be afforded for such an act. 
In the second place there is not a scintilla of evidence 
in this record that there ever was, either in the period 
of gestation or outside of it, any disposition on the 
part of relatrix or either of the Mesecher brothers to 
have sexual intercourse together. 

It appears from the evidence that Wednesday or 
Thursday following the November election on Tues- 
day in 1926, was the date on which appellant was first 
accused by Warren Mesecher and Lorene Shryaek, the 
mother of relatrix, of being responsible for relatrix’s 
pregnant condition. This oceurred about eight thiris 
in the morning. Warren told him that relatrix said 
that she was pregnant and he was responsible. Rela- 
trix’s mother says that 
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appellant said to her, ‘‘Lorene, why didn’t Marian 
come to me about this?’’ Warren Mesecher says that 
after Mrs. Shryack left he said to appellant, ‘‘ You 
know it is yours,’’ and appellant said, ‘‘T want to see 
Marian about this.’’ This version of these two wit- 
nesses as to appellant’s remarks is contradicted by ap- 
pellant. He says that when Mis. Shryack accused 
him of it that he said no. 

That same afternoon appellant came to Macomb, 
got his sister-in-law Alice GC. Curran, who is an at- 
torney, Josie A. Jacobs, who is an experienced steno- 
grapher, his brother Milton and his wife and went to 
the school house where relatrix was teaching. The 
evidence discloses that Mrs. Jacobs was taken along 
to take down what was said. Mrs. Curran says that 
she asked relatrix in the presence of Mis. Jacobs and 
before others had come m the school house, ‘*Have 
you been with anyone else?’’ and she said, ‘‘Yes, a 
Mesecher boy.’’ I said, ‘‘More than onee?’’ and she 
said, ‘‘Yes, a number of times. Relatrix says she un- 
derstood when asked these questions whether she had 
ever gone with anyone. What took place at the school 
house is not especially material except that it is ad- 
mitted by all who were there and testified that rela- 
trix accused appellant before his wife and before his 
sister-in-law and the stenographer of being the father 
of her unborn child; and it is also true that he denied 
that he was. It was evidently the purpose of this 
number of people going to the school house to try to 
get her to make some statement that would thwart 
any proceeding against appellant. It is also signifi- 
cant that Mrs. Jacobs, the stenographer, was not used 
as a witness for the appellant. It is also significant 
that she heard but little of what the other witnesses 
testified to that occurred during that talk, according 
to her testimony for relatrix. 

Alice O. Curran, a witness for appellant and a 
practicing lawyer, is a sister of appellant’s wife and 
of Milton Shryack’s 
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wife, and while she testified that she was not one or 
appellant’s attorneys, she sat at counsel’s table, answ- 
ered questions to the lawyers and once was admonish- 
ed by the court for talking within the presence and 
hearing of the jury. 

Much is made of the evidence for appellant that 
there was but one light on his car on the night of 
July 4, 1926. This condition is positively sworn to by 
six witnesses produced by appellant. It is interesting 
to note who these witnesses are: appellant, Milton 
Shryack, his brother; Burnette Shryack, appellant’s 
nephew; Fay Shryack, appellant’s son; Mae Curran, 
niece of appellant and daughter of Alice QO. Curran; 
Alice O. Curran, sister of appellant’s wife, also 2 
sister of Milton Shryack’s wife, and also the wife and 
law partner of her husband, Don J. Curran, who is 
one of the attorneys for appellant. Three of these wit- 
nesses were in the party who went in a body to eall 
on relatrix at the country school house for the evident 
purpose of getting a defense to the inevitable suit 
that would follow. They were fortified with an exper- 
ienced stenographer to take down all her statements 
that might be damaging to her. The mission was not 
especially successful. The stenographer was called by 
the relatrix and testified to what she heard said, which 
was not as much as some others testified to. The wit- 
nesses above mentioned were the principal witnesses 
for appellant. It should be borne in mind that the 
fact that appellant’s Ford car had one light out on 
the night of July 4, 1926, was such an event in the 
lives of these six witnesses that they were able to re- 
call it after the lapse of four months when nothing 
had happened during that time to recall the incident. 

The defense in this case is based on the theory 
that this is a conspiracy to charge appellant with the 
paternity of the child of relatrix, What motive cloes 


the evidence disclose for such a 
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foul conspiraey? How could relatrix or her family 
possibly prefit by such a scheme? 

There is no evidence or circumstances from whicli 
it ean possibly be even inferred that the relatrix ever 
had intercourse at any time with anyone but anpellant. 
There was no attempt to secure a money settlement 
bevond an amount sufficient to defray her actual ex- 
pense prior to and at the birth of her child; so it was 
not money they were after. The evidence shows that 
they were cousins and the families were very friendly. 
Appellant was their near neighbor who was called up- 
on for advice and assistance since the father and hus- 
band was incapacitated. No trouble or difficulty had 
ever arisen between them. The facts warrant the con- 
clusion that relatrix and her family considered appel- 
lant their best and most dependable neighbor and 
friend. Further appellant was a man over twenty 
years her senior with grown children and a wife with 
whom he lived, so there was no possibility of marriage 
with him to give her child a name and remove the 
stigma of remaining an unmarried mother. Viewed 
from any angle there is no reason or motive for re- 
latrix to falsely accuse appellant with the paternity 
of her child. Sueh things are not done without some 
reason or motive. 

Relatrix was on friendly relations with appellant’s 
parents and had stayed at their home over night but 
a short time before this occurrence. On the question 
as to the manifest weight of the evidence, we have 
necessarily given greater consideration to the proofs 
submitted by relatrix to determine whether there is 
in the record sufficient legal evidence and determine 
crn which side the preponderance lies in place of the 
jury; but it is the province of a reviewing court to 
determine if there is sufficient reasonable evidence 
in the record to support the verdict, and doing that we 
are not able to say 


that the verdict is manifestly against the weight of 
the evidence. ; 

Relatrix and appellant each have tried this cause 
and submitted instructions upon the theory that the 
jury were to decide the issues by a preponderance of 
the evidence, and the jury has so decided the issues. 
Relatrix and appellant being first cousins the cause 
and complaint involved the crime of incest, a felony 
in this state, and apparently appellant should have 
been entitled to the rule of reasonable doubt which he 
had a right to waive and has waived. 

Finding no errors in the record that will warrant 
a reversal, the judgment of the County Court of Me- 
Donaugh County is affirmed. 

Affirmed. 
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foneral No. 8306 Agenda No. 15 


JANUARY TERM, 1929 


B..L. Renfrow, Appellant, 
vs. 
Henry Kramer and Margaret Kramer, Appellees 


Appeal from the Circuit Court of Sangamon County 
SHURTLEFF, J. 


This case arises out of a judgment entered hy con- 
fession in the Circuit Court of Sangamon County on 
October 11, 1927, in favor of B. L. Renfrow, appel- 
jiant, and against Henry Kramer and Margaret IKvamer, 
his wife, appellees, for the sum of $7,281 and costs. 
On October 22, 1927, appellees moved the court to set 
aside the judgment, for leave to plead to the merits, 
for stay of execution pending the motion and for leave 
to file affidavits in support of the motion, which mo- 
tion for stay of execution and for leave to file affi- 
davits was allowed. 

Thereafter there were filed in support of the mo- 
tion to open up the judgment and for leave to plead, 
the affidavits of C. B. Meredith, Tina Kramer, Henry 
Kramer, William Kramer and of Henry Kramer, S8r., 
and Margaret Kramer, appellees. 

It appeared from these affidavits that appellees 
were an aged couple residing on a farm near Emden, 
in Logan County, Illinois; that they owned eighty 
acres of land in Macoupin County, Illinois, and one 
hundred seventy acres of land in Missouri, all of 
which was unencumbered; that C. B. Meredith 
Frank C. Jones and Ralph Jones, his brother, and 
Edward H. Rimmerman were all engaged in the real 
estate business, and Appellant B. L. Renfrow was en- 
gaged in the loan business; that all were located in 
Springfield; that Edward D. Henry was a lawyer in 
Springfield and was attorney for Frank C. Jones as . 
well as for Appellant Renfrow; that Rimmerman 
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was agent for the sale or trade of a 240 acre tract 
of land in Macoupin County, which belonged to one 
Marvel Thomas, and that during September, 1926, he 
was negotiating with the Kramers for the exchange 
of their land for that of Thomas; that he was unable 
to effect a trade with the Kramers and, knowing that 
Meredith had had previous transactions with them 
and that they reposed confidence in him, brought Mere- 
dith into the transaction for the purpose of making the 
trade; that it was finally agreed that the Kramers 
should take the 240-acre Thomas tract, subject to a 
mortgage for twelve thousand dollars for their Mis- 
souri and Macoupin county land; that in order to carry 
out the agreement Ralph Jones, brother of Frank C. 
Jones, who was associated with Rimmerman, was to 
take title to the Thomas tract, procure the necessary 
loan for twelve thousand dollars and convey it to the 
Kramers subject to the mortgage, the Kramers at the 
same time conveying their land to Ralph Jones; that 
in order to enable Rimmerman and his associates to 
effect the trade of lands with the Kramers and to 
facilitate the transaction between Rimmerman and his 
associates and Thomas, it was proposed to the Kram- 
ers that they execute a mortgage for six thousand dol- 
lars on the Missouri land prior to their conveyance of 
it to Ralph Jones subject thereto; that it was explain- 
ed to them that this would expedite the trade, would 
save Jones and the others a trip to and from Spring- 
field and perhaps to Missouri; that iti would be a 
great convenience to them and would in no way in- 
volve the Kramers in any liability; that Meredith, at 
the request of Rimmerman and Frank C. Jones, went 
to Appellant Renfrow and explained the entire pro- 
posed transaction to him and he agreed to lend the 
sum of six thousand dollars on the security of the 
Missouri iand and to look to Rimmerman and his as- 
sociates for it, it being explained to Renfrow that 
Ralph Jones was to take title to the Missouri land and 
that the Kramers were to receive no consideration 
whatever for the proposed mortgage or for any note 
that might be secured by it; that 
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thereafter on October 5, 1926, Meredith and Frank C. 
Jones went to the Kramer home with a six thousand 
dollar note, payable to Edward D. Henry, attorney 
for appellant, B. L. Renfrow, and a mortgage or trust 
deed to him for the Missouri land, these papers having 
been prepared in the office of Mr. Henry. 

While Meredith says in, his affidavit that the 
papers were all read to appellees in the presence of 
their son and daughter, and that they signed the same 
on the assurance that they were assuming no obliga- 
tion for the six thousand dollars but that the same 
would be taken care of by Rimmerman and Jones, 
and that the papers were being executed only for the 
convenience of the latter, the affidavits of Tina Kram- 
er, Henry Kramer, Jr., William Kramer and of each 
of the appellees filed in support of the motion, all 
state that no note for six thousand dollars was men- 
tioned or read although Frank C. Jones said he would 
read and purported to read all the instruments and 
papers which were to be signed. 

The affidavits further show Appellee Henry 
Kramer to have been seventy-four years of age and 
very feeble, being scarcely able to write his name and 
unable to read accurately; that his wife, Margaret, 
was seventy-six years of age, also very, feeble, scarcely 
able to write her name and able to read only with 
considerable difficulty; that they had great confi- 
dence in Meredith; that appellees never intended to 
sign any note and that neither they nor the others 
present knew they had done so until they learned 
such a note was in the hands of appellant, and that 
if any such note was signed by them it must have been 
inserted among other papers and signed without any 
knowledge thereof on their part and without any in- 
tention to do so. The affidavits further show that 
appellees never agreed to execute any such note; that 
they never received any consideration therefor and that 
they fully performed their agreement for the exchange 
of lands when they conveyed their eighty acres in Ma- 
coupin county and their one hundred seventy acres in 
Missouri 
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and took the Thomas two hundred and forty acres 
subject to a mortgage for twelve thousand dollars, 
which they assumed and agreed to pay. 

Upon this showing made the court allowed the 
motion to open up the judgment and for leave to plead, 
the judgment to stand as security. 

Pleas and affidavit of merits were filed and there- 
after the cause went to trial upon the declaration, de- 
fendants’ pleas numbers one and two, which were, 
respectively, non est factum and non-assumpsit, sworn, 
to; defendants’ first, second, third and fourth addi- 
tional pleas which were, first, want of consideration 
and notice thereof to plaintiff; second, fraud and cir- 
cumvention in obtaining the note; third, fraud with 
the allegation, by way of inducement, of want of con- 
sideration and notice thereof; fourth, fraud and cir- 
cumvention in obtaining the instrument and notice 
thereof; replications, rejoinders and _ sur-rejoinders 
and affidavit of merits. : 

Upon the trial of the case the evidence disclosed 
all the facts set forth in the affidavits above referred 
to and in addition thereto that Mr. Henry, the payee, 
was acting merely as attorney for Frank C. Jones 
and Appellant Renfrow; that he drew the papers at 
the suggestion of appellant; and that in procuring the 
preparation and execution of the papers Jones ans 
Meredith were acting after consultation with and un- 
der the direction of appellant. 

The contract for the exchange of lands was in 
writing, signed by the parties, and did not cover the 
mortgage of the Missouri lands or comprehend any 
six thousand dollar note. Appellees, at the time of 
signing said contract, had signed a note for fifteen 
hundred dollars, in accordance with the terms of said 
contract, to show good faith and to apply upon tlhe 
said sum of twelve thousand dollars, which note had 
been turned over to appellant as collateral security 


for a one thousand dollar note given by Jones and 
Meredith 
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and which appellant had carried for a long time. 
It appears that on the day appellees had signed the 
six thousand dollar note and before signing appel- 
lant had delivered the fifteen hundred dollar note to 
Jones and Meredith to be delivered to appellees when 
they signed the six thousand dollar note. It appears 
from the testimony that for the six thousand dollar 
note appellant turned over to Jones and Meredith the 
one thousand doliar note and the fifteen hundred 
dollar note—appellees’ note and the sum of $3150. 
Appellant claims to have paid an additional sum of 
three hundred dollars to Meredith, but on this mat- 
ter the record is somewhat in doubt or confused, The 
cause was submitted to a jury and there was a ver- 
dict for the defendants, appellees. Motions for judg- 
ment non obstante verdicto and for a new trial were 
overruled and judgment was entered upon the verdict, 
to reverse which appellant has brought the record to 
this court for review. 

Appellant’s main contention and ground for re- 
versal of the judgment in this cause is that the court 
erred in entering its order opening the judgment and 
permitting appellees to plead, and that the court erred 
in refusing to strike appellees’ amended affidavit of 
merits from the files and for judgment. 

At the outset of the case we are met by a motion 
of appellees to strike from the files a purported bill 
of exceptions taken by appellant and filed January 14, 
1928, and also to strike from appellant’s bill of ex- 
ceptions filed November 13, 1928, all that part of the 
bill setting out proceedings purporting to have been 
taken and entered prior to the September term 1928, 
of said court, that being the term during which the 
cause was tried and the bill of exceptions taken. The 
judgment by confession was entered at the September 
term, 1927. The motion to vacate and an order vacat- 
ing was entered at the November term of the court, 
1927. In the common law record furnished this court 
is shown an order vacating the judgment and giving 
appellees leave to plead on December 30, 1927, 
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during the November term of said court. On January 
10, 1928, during the January Term, 1928, of said court, 
there was filed what purported to be a bill of excep- 
tions over the signature and seal of the judge, setting 
out a motion to vacate the judgment in question setting 
out various affidavits apparently offered in support 
of the motion, but the bill shows no ruling of any 
kind made by the court thereon, and in the bill no 
exceptions were taken. The common law record shows 
that an exception was taken to the order opening the 
judement, but it is not shown by a bill of exceptions 
and it is not shown but that other proof was submii- 
ted to the court upon which the order was entered. 
Appellant contends that this record is sufficient to 
bring before this court the sufficiency of the proofs 
upon which the court opened the judgment and cites 
Patton v. Young, 233 Ill. App. 515, in which the 
court say: 

‘‘Appellant argues that there was no sufficient 
showing to authorize the court to open tlie judgment 
and permit a defense to be made. The motion and af- 
fidavit are not a part of the common law record. if 
appellant desired to question the court’s ruling in that 
regard he should have preserved, in a bill of excep- 
tions, the evidence upon which the court acted. Hay- 
ing failed to do so we must presume that the court 
ruled correctly. It is true that the clerk has included 
the motion and affidavit in the transcript of the record 
but they are not a part of the record and cannot b: 
considered. People v. Faulkner, 248 Il. 158.’’ 

In People v. Faulkner, supra, referred to, the 
court say on page 160: 

‘Counsel for the defendant in error say that the 
question whether the evidence is sufficient to support 
the verdict is not open for review here, for the reason 
that no motion for a new trial appears in the bill of 
exceptions, and that there is not preserved in the bill 
of exceptions an exception to the action of the court 
in denying the motion for a new trial. We cannot 
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consider the question of the sufficiency of the evidence 
to support the verdict except when the motion for a 
new trial, the ruling of the court upon the motion 
and the exception to the ruling of the court are incor- 
porated in the bill of exceptions. ‘In order to present 
to this court the question whether a verdict is against 
the evidence it is necessary for the party against whom 
whom the verdict passes to make a motion for a new 
trial, and upon the motion being overruled to except 
to such ruling and to preserve that exception by the 
bill of exceptions.’ (People v. Moritz, 238 Ill. 494; 
Yarber v. Chicago and Alton Railway Co. 235 id. 
589.) An inspection of the court record discloses that 
the clerk, in writing up the judgment, recited the 
denial of a motion for a new trial and the exception 
of the plaintiff in error to such denial. Such an ex- 
ception cannot be made to appear in that manner. li 
can only be preserved by the bill of exceptions. Peo- 
ple v. Moritz, supra, Bruen v. People, 206 Ill. 417; 
Steffy v. People, 130 id. 98.”’ 

It is fundamental to take advantage of an ex- 
ception to the court’s ruling upon a motion that the 
motion and the action of the court thereon must be 
preserved by a bili o fexceptions. (McDonald v. The 
People, 222 Til. 329; Tonville v. Sausser, 73 id. 451; 
Gaynor v. Hibernia Savings Bank, 166 id. 577; Reed 
v. Horne, 73 id. 599, and Snell v. M. B. Church, 55 
id. 290.) In Snell v M. E. Church, supra, the court 
said: 

“In regard to the ruling of the court in striking 
the third plea from the files the motion and ruling 
of the court in that respect are not preserved in the 
bill of exceptions and the same are not before us for 
consideration. ’’ 

In Gaynor v. Hibernia Savings Bank, supra, Mr. 
Justice Cartwright said, on page 579: 

“The only error alleged is, that the court erred 
in striking the plea from the files, and it has been 
repeatedly held that such action of the court cannot 
be considered unless the motion, 
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decision and an exception thereto are presented in a 
bill of exceptions, so that the error, if any, may ajp- 
pear from the record. Where there is no bill of ex- 
ceptions the motion and decision do not become a 
part of the record, and it will be presumed that the 
action of the court was correct.’’ 

The holdings are uniform upon this question, that 
the bill of exceptions must contain not only the mo- 
tion and all proofs offered thereupon, but the ruling 
of the court and the party’s exception to the ruling. 
The bill of exceptions of January 10, 1928, should be 
and is stricken from the files. 

Upon the trial of the cause, appellant, at the 
close of all the testimony, moved for an instructed 
verdict and to strike all of the testimony offered by 
appellee from the record. This motion was chiefly 
based upon the ground that the affidavit of merits, 
which the court permitted appellees to file at the 
May Term, 1928, was insufficient to present any ce- 
fense to the action. 

The last amended affidavit of merits was filed ai 
the May Term, 1928, of said court. No bill of excep- 
tions was taken or prayed for by appellant at said 
term. The cause was tried at the September Term of 
said court, 1928, and a bill of exceptions taken at 
the conclusion of said trial at said September Term. 
This bill of exceptions purperts to contain matters, 
motions and rulings of the court at the May Term of 
said court, 1928, and among other matters a motion to 
strike said affidavit of merits from the files. Appellees 
have moved to strike this and other matters from the 
bill of exceptions. 

The affidavit of merits is not a part of the coin- 
mon law record and can only be preserved for a re- 
view by a proper bill of exceptions. (Sneil v. Trus- 
tees M. E. Church, 58 Ill. 290; Toddy v. McCleave, 
59 Ill. 182; Tonville v. Sausser, 73 Ill. 451; Fanning 
v. Russell, 81 Ill. 398; Harmon v. Callahan, 207 Il. 
508. ) 
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It has been held that the rule laid down in Whit- 
ing v. Fuller, 22 Ill. 33, is no longer the law of this 
State. In a long line of decisions it has been held 
and the rule adhered to in this State that the bill of 
exceptions must be taken at the term at which the 
rulings excepted to are made, or within such time as 
the court may, at that term, have granted for tha‘ 
purpose, (The village of Franklin Park v. Franklin. 
228 Ill. 591; The People v. May, 276 Ul. 332, and 
Kimber v. Kimber, 317 Ill. 566.) 

In The People v. May, supra, the court said: ‘°A 
bill of exceptions must be taken at tle term at which 
the ruling excepted to is made or within such further 
time as the court may at that term grant for that pur- 
pose. (Village of Franklin Park v. Franklin, 228 IH). 
591.) No bill of exceptions was taken at the May 
Term, so that there is nothing to review concerning 
any motion or any petition or order at that term. ’’ 

In the opinion of this court all of the matters, 
rulings and motions occurring at the May Term, 1928, 
of said court and purporting to be shown by the bill of 
exceptions taken at the September Term of said eourt 
thereafter, should be and are stricken out and this 
court has given no consideration to the merits of any 
such controversies. 

This covers the substantial errors assigned. Ap- 
pellant contends that regardless of the rule as to the 
bill of exceptions entered at the September Term, 
covering matters having taken place at the prior May 
Term, on the motion for a judgment non obstante 
veredicto, entered by appellant, the eourt was per- 
mitted to search the entire record and should have 
entered a judgment for appellant. We can not agree 
with this contention. If the exception of appellant to 
the court’s ruling at the May Term in refusing to 
“‘strike appellee’s affidavit of merits from the files’”’ 
is not before this court for review, it was not before 
the lower court at the September Term when the mo- 
tion was passed upon by that court. We do not 
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intimate in any manner that appellees’ affidavit of 
merits was insufficient or should have been stricken. 
Appellant contends all through the case that he pur- 
chased the note from his attorney, Henry, and is a 
holder in due course. The proofs do not establish this 
state of facts. Henry never had any interest im the 
note but was used merely as a medium of convenience 
to place the title of the note directly in appellant from 
appellees, The whole purpose of the note was fully 
explained to eppellant by Jones and Meredith before 
the transaction was entered into, and appellant was 
fully informed that appellees were never to receive 
any consideration for the note, even if they were to 
be apprised as to the signatures. At first appellant in- 
sisted that appellees come to Springfield to sign the 
note, apparently showing knowledge of the cireum- 
stances under which the note was to be executed. In 
effecting the signatures to the instruments Jones and 
Meredith merely carried out the directions given them 
by appellant, and appellant in this cause is chargeable 
with all they did. 

Appellant’s relation to the note in question is 
more accurately defined in the Negotiable Instru- 
ments Act, of which section fifty-two defines a holder 
in due course as follows: ‘‘A holder in due course is 
a holder who has taken the instrument under the fol- 
lowing conditions: 

“1. That the instrument is complete and regular 
upon its face. 

**2. That he became the holder of it before it was 
overdue, and without notice that it had been previous- 
ly dishonored, if such was the fact. 

“*3. That he took it in good faith and for value. 

“4d. That at the time it was negotiated to him 
he had no notice of any infirmity in the instrument 
or defect in the title of the person negotiating it.’’ 
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Sections 55 and 59 provide as follows: ‘455. The 
title of a person who negotiates an instrument is de- 
fective within the meaning of this act when he ob- 
tained the instrument, or any signature thereto, by 
fraud, duress, or force and fear, or other unlawful 
means, or for an illegal consideration or when he ne- 
gotiates it in breach of faith or under such cireum- 
stances as amount to a fraud. ”’ 

‘*59. Every holder is deemed prima facie to be a 
holder in due course; but when it is shown that the 
title of any person who has negotiated the instrument 
was defective, the burden is on the holder to prove 
that he or some person under whom he claims ac- 
quired the title as a holder in due course. ’’ 

The cause was submitted to the jury squarely up- 
on the issue as to whether appellant was a holder in 
due course of the note, and as to the consideration for 
the note and whether it was an accommodation note 
and as to the question whether fraud and circumven- 
tion entered into the execution of the note with the bur- 
den of establishing every issue so made placed upon 
appellees, and from reading the evidence in this cause 
we are satisfied that the verdict found by the jury is 
fully supported by the proofs. 

Three instructions only were given for appellees 
of which appellant complains. We have examined the 
instructions and are of the opinion that they state the 
law accurately as applied to the facts in this case. 

Finding no error in tle record warranting a rever- 
sal, the judgment of the Circuit Court of Sangamon 
County is affirmed. 

Affirmed. 
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JANUARY TERM, A. D. 1929 


Fred Genzel as Administrator of the Estate of Charles 
Wellman, Deceased, Appellee. 
VS. 
New York, Chicago & St. Louis Railroad Company, 


Appellant. 
Appeal from Vermilion 
NIEHAUS, PJ. 


This action was brought by Fred Genzel, the ap- 
pellee, as administrator of the Estate of Charles Well- 
man deceased, under the Federal Employers Liability 
Act, for the benefit of the next of kin of the deceased, in 
the circuit court of Vermilion county, against the New 
York, Chicago & St. Louis Railroad Company, appel- 
lant, to recover damages for the alleged wrongful 
causing of the death of the deceased, which occurred 
on June 18, 1926. The deceased was an employe of the 
appellant; and at the time of his death, was acting as 
flagman for an extra gang of workmen, who were at 
work putting in new ballast in the appellant’s road 
bed; also some new track. This extra gang on the day 
referred to was working on the railroad track just 
west of Padua, a station on appellant’s railroad; and 
on that day were putting in new rails. The deceased, 
upon assuming his duties as flagman, to signal trains 
coming toward Padua, received particular directions 
from the foreman of the extra gang of workmen with 
reference to placing torpedoes on the tracks as warn- 
ing to 
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trains; and he was directed to proceed towards Hils- 
worth, the next station east, and to the top of a hiil 
which was about a mile east of Padua, and there to 
place two torpedoes on the rails, two rail lengths apart; 
then to come back to a point near the highway cross- 
ing located some distance east of Padua. And the de- 
ceased thereupon started out to perform his duties 
assigned to him as flagman; and apparently to carry 
into effect the directions given him by the foreman. 
It is evident, that the deceased had gone to the ten 
of the hill, and had placed two torpedoes on the rails 
there; but no one appears to have seen him after he 
had started out in the performance of his duties until 
he was discovered suddenly by the fireman on the 
engine of the west bound local passenger train which 
caused his death, just before the train struck him. He 
was then lying on the railroad track on which the 
west bound train was running; and against the south 
rail of the track, about 46 feet from the end of a 
curve in the track towards the west; and at a point 
888 feet east of the center of the highway crossing 
near Padua and opposite a wild cherry tree located 
near the rail road track. 

The declaration filed in the case consists of six 
counts; the first, third and sixth counts charge wilful 
and wanton injury to the deceased by appellant’s ser- 
vants; and the fourth, seventh and eighth counts 
charge negligence. The first . 
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count alleges, that the deceased on the day in ques- 
tion was acting as flagman of trains running along 
appellant’s track between Ellsworth and Padua; and 
that, while so emploved as flagman, two servants of 
the appellant called engineer and fireman, who were 
in charge and propelling a passenger train used in 
interstate commerce, traveling westerly past the vil- 
lage of Ellsworth toward the deceased; and that said 
engineer and fireman each then and there well knew 
that one of such flagman was likely to be upon and 
along said track at a location two miles east of Padua 
and between said villages of Padua and Hllsworth; 
and avers, that in violation of their duty the engineer 
and fireman propelled said train under their control, 
along the track up to and past said Charles Wellman, 
and while so doing said engineer and fireman wilfully 
recklessly and wantonly failed to exercise such care to 
keep a lookout for the deceased whereby the engineer 
and fireman did not see and know of the presence of 
the deceased in time to warn him of the approach of 
train, or to control its movements as to avoid injuring 
the deceased; and that in consequence of such wilful 
wanton and reckless conduct by the engineer and 
fireman without sufficient warning ran upon and 
struck the deceased, etc. The third count avers, that 
the appellant’s servants, the engineer and fireman who 
were in charge of the passenger train in question and 
propelled the same toward and past where the said 
Charles 
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Wellman was stationed as flagman; and where he was 
at that time lying reclining or sitting asleep sick or 
resting upon next to and against the rail and ties of 
the main track in such a position that he would be 
struck and injured or killed by trains of the appeilant 
passing along; and that with such knowledge of the 
presence and position of Charles Wellman the servants 
in charge of said passenger train wilfully failed to 
so control the speed of the train; and that in conse- 
quence thereof the train with great force and violence 
ran upon and against Charles Wellman,so that he was 
so severely wounded, injured and mangled that he 
died. The sixth count avers, that when the train was 
approaching the deceased, who was lying or sitting 
on the track, and when within to wit 300 feet from 
him the fireman and engineer knew that Wellman or 
some object resembling a human being was there; and 
that after seeing said object they could by the exercise 
of ordinary care have stopped the train or slowed its 
speed to such an extent that they would not have run 
upon and against the deceased and injured him; but 
that in violation of their duty the fireman and en- 
gineer wilfully wantonly and recklessly drove and pro- 
pelled said train at the high and dangerous rate of 
speed to wit forty miles per hour upon and against 
the deceased, in consequence of which wilful conduct 
by the engineer and fireman the deceased was struck 
with such force and violence and so injured that he 
died, ete.. 
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The trial of the case resulted in a verdict finding 
the appellant guilty and assessing appellee’s damages 
at $9000.00, upon which judgment was rendered; and 
this appeal is prosecuted from the judgment. 

At the close of all the evidence, the appellant 
moved the court to direct a verdict of not guilty on 
each of the three counts charging wilful and wanton 
injury, which the court denied; and this ruling of the 
court is assigned as error. Concerning the facts that 
pertain to the question of wilful injury, it may be 
pointed out, that the engineer and fireman were tie 
only witnesses on the trial who appear to have had per- 
sonal knowledge about how the injury occurred which 
resulted in the death of the deceased. The engineer 
F. R. Nelson, testified as follows: ‘‘I was the engmeer 
on that train on that morning as we came west from 
Ellsworth. ** My engine was equipped with automatic 
bell ringer and that was turned on on leaving the sta- 
tion at Ellsworth, and it was not shut off between 
that time and the time of the accident, and the bell 


HERR K 


was ringing continuously. Going around and 
through this cut my engine and train was running 35 
miles an hour, and my location in the locomotive is 
on the north or right hand side of the engine as it goes 
west. There is a cab at the back end of the engine in 
which we are seated, along the side of the boiler, and 


the boiler projects about two feet above my head 
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when seated in the cab, and it projects to the front of 
where I sit about 35 feet. On top of the boiler is a 
steam dome, a sand box, a beil and a smoke stack. 
When running on a straight track the front end of the 
boiler cuts off my view to the south at a point about 
80 or 90 feet in front of the locomotive, that is, cuts 
off my view of the opposite side.’’ Concerning what 
occurred just before the deceased was struck about 
opposite the cherry tree near the end of the curved 
track, he testified as follows: ‘‘The whisthng post 
for the highway was, I expect, 300 or 400 feet east of 
the cherry tree. At that whistling post I gave two 
long and three short whistles, then I ran over some 
torpedoes, two of them, I should judge about 200 feet 
east of the cherry tree, and right close to where I 
made my crossing whistles. When I ran over them 
I gave two sounds of the whistle. As | came west 
from Ellsworth I did not see any one on or along the 
track on either side. I had seen no flag man. The 
flagman should have been on my side of the track. 
There was no flagman there on that day that I saw. 
After I ran over the torpedoes, I gave the whistle 
signal, [ had no notice that I had struck or was about 
to strike anything until after I hit, and the fireman 
hollered at me. We were just going by the cherry tree 
when he hollered at me, and when he did I set the air 
in emergency. I had made an application of the brakes 
before that, a service application, when we went over 
the torpedoes. 
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By the service application I mean the application of 
15 or 20 pounds to slow the train down. When I passed 
the cherry tree, in my judgment, we were running 
15 or 20 miles an hour up to the time the fireman hol- 
lered. I had not seen anybody, or anything, and did 
not know there was anybody in that vicinity. And 
the first notice I had was when the fireman hollered, 
and I then made an emergency application of the air. 
*e*=** Coming west from Hllsworth and beginning 
about a mile west of Ellsworth, the track is a reverse 
or 8 cure, and through that curve it is in a cut, and 
the earth is piled out to the sides that was taken from 
the cut, and it is quite a hitle higher than the track. 
When the train stopped, I backed it up opposite the 
man, and then got off the train and went back and 
found a man laying there about six or seven feet 
from the south rail of the track I should judge, and 
there was a flag and some torpedoes lying along side 
of the track. I took the flag and put it over on the 
north side of the track and stuck it in the ground in 
an upright position. **** None of the extra gang were 
working at or near the place where tliis accident 
took place that day. They were working a quarter 
of a mile west of Padua, and their bunk cars were in 
Padua, and had been all the time the extra gang was 
there, three or four weeks *** The flag man was not 
out there every day. They had a flag man out on days 
when they were taking up rails and 
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putting down rails.”’ 

The testimony of P. BK. Bennett, the fireman is 
as follows: ‘‘I was fireman on train No. 5 going west 
on June 18, 1926. **** That day was clear, the weather 
was warm, and the sun was shining. The engine was 
equipped with a bell and a steam whistle for the pur- 
vose of giving signals. The bell would weigh about 
100 pounds and was located about six feet in front of 
the cab. It was operated automatically with air. As 
we came westward from Ellsworth that day, the beil 
was turned on and was ringing with air. it was not 
shut off from the time we left Ellsworth until after 
the accident occurred. It was ringing continuously. 
As we came west from Elsworth, and before the aeci- 
dent, a road crossing whistling signal was given, and 
two short blasts of whistle when we ran over the two 
torpedoes. The boiler projects about two feet above 
the head of the engineer and fireman, and my seat in 
the cab was back of the end of the boiler. As we came 
west from Ellsworth I put a fire shortly after leaving 
the depot, and at the time these torpedoes went off, 
I was sitting on my seat box watching ahead. As we 
went west I saw no flag man out. If a flag man was 
out he should have been on the north side of the track, 
standing up, with his red flag unfurled. *** Coming 
west out of Ellsworth the track is straight for about 
a mile, then 
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it makes an S curve, and through that S curve the 
track is in a cut. We ran over the torpedoes about 
150 or 200 feet east of the cherry tree, and they were 
about 50 feet apart. When we ran over the torpedoes 
the engineer immediately applied his air to reduce 
the speed of the train and answered the torpedo signais 
with two short blasts of the whistle. Up to the time 
we ran over the torpedoes we had been running at a 
speed of about 35 miles an hour and when the engineer 
applied the air, he closed the throttle, and when we 
passed the cherry tree I judge the speed was from 15 
to 20 miles an hour.’’ In reference to his observance 
of the deceased on the track, he testified as follows: 
““Q. Now before you got to the cherry tree sitting up 
there on the seat, what way were you looking? A. 
Looking ahead. Q. Looking to the west? A. Yes 
sir. @. Did you see anything or any object? A. I saw 
an object, yes sir. @. Where was it? A. It was lying 
on the outside of the south rail. Q@. How far was you 
from it when you first saw it? A. Albout 100 feet. Q. 
And could you teli what it was? A. I could not. Q. 
What did you think it was, if you thought? A. I 
thought at first—Mr. Hutton—I object, I don’t think 
that would be proper. Q. What did it have the appear- 
ance of being? Mr. Hutton—Object to that—describe 
it. Q. Yes, describe what it looked to you like? Mr. 
Hutton,—No, object, he maye describe it. Mr. Steeley— 
that is describing it. The 
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Court—Objection overruled. A. At first I thought 
it might be—Mr. Hutton—I object to what he thought. 
The Court: If he has an impression as to what it was, 
he may state. A. I first thought it was a dog, then I 
thought it might be some of the section’s man’s coats. 
Q. And when did you discover it was a man, if you 
did discover that fact? A. Just about 50 feet before 
we hit it. Q. Did he make any stir there where he lay? 
A. He didn’t move, that I noticed. O. And what did 
you do when you discovered it was a man? A. I called 
to the engineer that we struck a man. 'Q. What did 
the engineer do? A. He immediately made an emerg- 
ency application to stop the train.”’ 

It is apparent from the foregoing testimony, and 
there is no evidence to the contrary, that neither the 
engineer or fireman had any knowledge of or reason 
to have knowledge to believe that the deceased would 
be lying on the railroad track; and he was not seen 
until discovered by the fireman; when it was too late 
for the engineer to stop the train, or to do anything 
to save the deceased from injury. 

In the case of Iamaree v. C. C. C. & St. L. R’y Co. 
217 Ill. App. 305, this court stated the general rule 
of law which was uniformly recognized by the courts 
as basic of what elements constitute wilful and wan- 
ton conduct: ‘‘In order that one may be held guilty 
of wilful or wanton conduct, it must be shown, that he 
was 
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conscious of his conduct and couscious, from his knowl 
edge of existing conditions, that injury would likely 
probably result from his conduct, and that with reck- 
less indifference to consequences he consciously and 
intentionally did some wrongful act or omitted some 
known duty which produced the injuricus result. In 
order to establish wantonness it is not necessary to 
show an entire want of care. The violation of a statute 
does not constitute a wilful wrong. A wilful injury 
will not be inferred when the result may be reasonably 
attributed to negligence or inattention. ’’ (29 Cye 510.) 

Without passing upon the question whether or 
not there was negligence involved in the conduct of 
the engineer or fireman in the management and run- 
ning of the train in question, it is clear that there is no 
evidence whatever in the record that the engineer or 
fireman were guilty of causing a wilful or wanton in- 
jury to the deceased. 

The court should therefore have sustained the 
motion of appellant to direct a verdict of not guilty 
on the wilful injury counts; and it was error to refuse 
to do so under these circumstances. 

Error is also assigned on the third and fifth in- 
structions given to the jury at the instance of the 
appellee upon the question of wilful and wanton in- 
jury. These instructions are as 
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follows: 


The Court instructs the jury that ill will is not 
a necessary element of a wanton act; that to constitute 
« wanton act, the party doing the act of failing to act 
must be conscious of his conduct, and, though hav- 
ing no intent to injure, must be conscious, from his 
knowledge of surrounding circumstances and existing 
conditions, that his conduct will naturally and prob- 
ably result in injury; that an intentional disregard of 
a known duty necessary to the safety of the person of 
another, and an entire absence of care for the life, or 
person of others, such as exhibits a conscious indif- 
ference to consequences, makes a case of constructive 
or legal wilfulness, such as charges the person whose 
duty it was to exercise care, with the consequences 
of a wilful injury. 

You are further instructed, that, to constitute a 
wilful injury it is sufficient if it is done under such 
circumstances as show a reckless disregard for the 
the safety of others, and a willingness to inflict an in- 
jury complained of. 


Concerning Instruction numbered 3 above set 
forth, it is pointed out, that there is no such thing as 
‘‘eonstructive’’ or ‘‘legal wilfulness.’’ Wilfulness is 
a matter of fact; and whether or not wilfulness is in- 
volved in conduct is a matter of proof; and a jury 
must infer it from certain facts proven. Both of these 
instructions which deal entirely with abstract proposi- 
tions of law concerning wilful and wanton conduct, 
are subject to the criticism and the errors pointed out 
by the Supreme Court concerning a similar abstract 
proposition instruction, given to the jury in‘ the case 
of Chicago City R’y Co. v. Jordan 215 Tl. 390; ‘‘This 
instruction, being based upon no evidence in the case, 
should not have been given for that reason. But it 
was also misleading in its nature. It begins with ab- 
stract rules which are not objectionable if made clear 
and properly applied to 
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a case; but the only application of any rule to this 
case was to tell the jury that to sustain the count 
charging the defendants’ servants with recklessly, 
wilfully and wantonly driving the car in question, it 
was not necessary to prove that the defendants’ ser- 
vants intended to drive the car upon the deceased. 
They were not told in that or in any other instruction 
what it was necessary to prove_in order to sustain the 
charge. ’’ 

For the errors hereinbefore indicated the judg- 
ment is reversed and the cause remanded. 

Reversed and remanded. 
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General No. 8270 Agenda No. 
JANUARY TERM, A. D. 1929 


Leroy Garrett, Appellee. 
VS. 


The University State Bank of Champaign, a Corpor- 
ation, Appellant. 
Appeal from Champaign. 
NIEHAUS, PJ. 


In this case the appellee, Leroy Garrett, brought 
suit in the cireuit court of Champaign county against 
the appellant, The University State Bank of Cham- 
paign, to recover damages sustained by him for an 
alleged malicious prosecuticn and false imprisonment. 
The appellee was arrested on the 18th dav of Novem- 
ber 1927 under a warrant issued by a police magistrate 
in the city of Champaign upon the the complaint of 
F. L. Zell, the paying tejler of the appellant bank, 
charging the appellee with having committed a erime 
of forgery; afterwards on the 29th day of November 
following a preliminary examination was held, and 
the appellee was found to be not guilty and was dis- 
charged by the magistrate. The proof shows, that the 
appellee was a member of the Sigma Nu Fraternity 
of the University; that about October 1, 1927, some one 
in the fraternity house had obtained possession of 
checks payable to members of the fraternity, and had 
forged the names of the payees in the checks and cash- 
ed the same at the appellant bank. The checks cashed 
amount to about $200.00; and 
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among them was a check payable to Willard P. Boy- 
son for approximately $80.00. It was for the forgery 
of the Boyson check which had been cashed by the 
appellant bank, that anpellee was arrested and in- 
prisoned and held to bail. There was a trial by jury in 
this case, which resulted in a verdict, findine the ap- 
pellant bank guilty; and the jury assessed the anpe!- 
lee’s damages at $1000.00; the court rendered judg- 
ment on the verdict, and this appeal is prosecuted 
fromt he judgment. 

It is contended on anpeal for reversal of the judg- 
ment, that the evidence does not show that Zell the 
paying teller, had authority from the Bank to make 
the complaint before the Magistrate charging the ap- 
pellee with the commission of the crime mentioned, 
and that therefore the appellant bank is not liable. 
The appellee was a witness in the case and testified 
concerning the circumstances under which he was ar- 
rested, and concerning the connection of the appellant 
bank with the matter, as follows: ‘‘My name is Leroy 
Garrett. I am 21 years old. I am a student in the 
University of Illinois. Have been for three years. 
Senior class. Live at 303 Hast John street, at the Sigma 
Nu Fraternity. Done business at the University State 
Bank. Kept a deposit in the bank. I am acquainted 
with the witness Zell. Known nim by sight several 
years. Acquainted with Willard Boyson. He is a mem- 
ber of the same fraternity. @. Who was present at 
the University State Bank 
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when you heard about this Boyson check? A. A de- 
tective from the Pinkerton agency and Mr. Hayes. Q. 
Did you have any conversation there with—what did 
Mr. Hayes say in regard to this detective? Q. If he 
‘ A Why, he said that in this ease 


they would deal with the party who committed forg- 





said anything? 


ery in the same manner as in the past, namely, tat 
if the party who forged the checks would give pay- 
ment thereon, there would be no prosecution, and they 
would not even tell the University authorities. =" 
Q. Who said that? A. Cashier of the bank said that. 
He introduced this detective to me. He said this man 
—meaning the detective—wanted to talk tome. Haves 
was present part of the time when this man talked 
with me. He left the room and the detective took me 
to a back room in the bank and Mr. Hayes was not 
there. He talked with me about an hour. *** The detec- 
tive merely explained the trouble and theu, when Mr. 
Hayes was not there, he told me I was the man, on 
the second day—they didn’t tell me I did it the first 
day I was there. On the first day they merely explain- 
ed the trouble, They said @ series of forgeries had oc- 
curred and they were suspecting a number of indi- 
viduals and wanted to interview me concerning the 
forgeries. I was back the next afternoon. The next 
day the detective and Hayes were also present. I was 
there again on November 18th. I came there on tele- 
phone call. Mr. Hayes called me. When I got there 
Hayes and 
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Rollins wanted to talk with me. Rollins tallied with 
me in two different places; for a short time im the 
lobby, and then took me to a small room in the back 
of the bank. I was there several hours. *** 1 was in 
the back room an hour and forty-five minutes. Saw 
Mr. Hayes. Hayes said Zeli had identified me as pass- 
ing the checks, and that Rollins had identified th 

hand writing as doing it, and unless I would pay for 
the cheeks in full, that they would be foreed to prese- 
cute me. That was all Mr. Hayes said. I told them I 
was innocent and would not pay. They left me to 
wait there, and very soon Mr. Miyvers came up and 
took me down to the City building. Q. What was done 
with you after they got you down to the City building 
* A, Why. I was down in the 


mayor’s office, as I remember it, some office there in 





in Champaign? * 


the court building there—not in the cells—and they 
were waiting for Mr. Zell to come down and swear 
out a warrant or complaint. Later in the afternoon 
that was done and I was formally arrested, and plead- 
ed not guilty and then they said I could use the phone. 
I tried to find somebody to go on my bond, and every 
one I knew was out of town to a football game; so they 
put me in jail, and I had oue of the boys from the house 
come down. He called up Professor Quick and he came 
down and bailed me cut.’”’ 

The Hayes referred to in the testimony of the 
appellee, is Bert Hayes, who is the cashier of the ap- 
pellant bank. He was 
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called as a witness by the appellee, and was examined 
with reference to his connection with the matter, as 
follows: ‘‘Q. What was the name of the first detec- 


tive that worked on this case? ** A. Mr. Sanders. Q. 





And what Agency was Sanders out of? ** A. Pinker- 
ton Detective Agency. @. At whcse request was he 
making these investigations? ** A. I did. @ And these 
check irregularities had to do with the University 
State Bank? A. Yes. ** 
you send for this detective? A. No one’s. @. And after 





Q. At whose request did 


Sanders got here, did you give him any directions at 
all as to what to do? A. No sir. Q Who paid for this 
investigation? A. We get it out of the service belong- 
ing to the Association. Ail the banks that belong to 
the association, and the University State Bank belongs 
to the Association. ”’ 

Hayes when called as a witness for the appellant 
bank, denied that he requested the appellee to pay any 
money to the bank by reason of any alleged forged 
check, but also testified concerning the conversation 
had with him at the bank as follows: ‘‘The conversa- 
tion I had with him was in view of any person coming 
in and out of the bank. Had a later conversation with 
him before the arrest. I was at the desk and Mr. Gar- 
rett was in one of the rear conference rooms of the 
bank with Mr. Rollin. I walked back there and Gar- 
vet was sitting there in a chair. I spoke to him 
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and said, ‘Garrett, do you know anything about these 
checks?’ And he said, ‘No.’ Then Mr. Rollin said, 
‘Well, Mr. Zell can identify him.’ And I said, ‘‘ Well, 
Mr. Garrett, if you did this thing, my position in these 
matters is this—my personal view of these matters— 
any student curing my period as cashier of the Uni- 
versity State Bank, with whom I have come in contact 
in a similar situattion, has been, that they have acted 
in ignorance of what they were doing, and that they 
did not realize the thine they were doing, and they had 
probably fallen for the first time’—-and then I went 
cut. It seems as though that was the same day he was 
arrested. ’’ 

However on cross examination, he was asked the 
following question: ‘‘Q. And you told him that if he 
did pay that money, that he would not be prosecuted 
for forgery, didn’t you? A. No, not in that way. Q. 
Was it that in substance? A. No, you have twisted it. 
I never told him that unless he paid the money he 
would be prosecuted for forgery. I told McCown that 
if he wanted to settle the matter, if he did, ‘McCown, 
if you are guilty, my attitude against such things are, 
not to prosecute, because you are too young a fellow to 
know what you are doing, but if you will settle the 
thing, not to me or to the bank, the matter will be 
dropped.’ And that is the same thing I tole the 
plaintiff. ”’ 


From the evidence referred to, and other evidence 
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the record, the jury were warranted in reaching the 
conclusion that the prosecution of the appellee was 
carried on with the knowledge and approval and under 
the direction of the cashier of thle bank in whose de- 
partment of the bank’s business, the passing of the 
forged check upon the bank and the withdrawal of the 
money from the bank thereby had taken place. And 
it also appears that it was the cashier as an official 
of the bank who had set in motion the processes of in- 
vestigation that resulted in due course in the appre- 
hension arrest and imprisonment of the appellee. The 
evidence tends to show, that the real purpose in the 
mind of the cashier in instituting the investigation and 
the apprehension and imprisonment of the appellee 
was to procure a return of the money to the appellant 
which had been illegally withdrawn from the bank 
and lost by the forged check transaction. And it is a 
reasonable inference from the evidence, that the act 
of the bank teller in swearing out the warrant against 
the appellee constituted merely a link in the chain of 
procedure carried on concerning the matter referred 
to, by the direction of the cashier under whom the pay- 
ing teller was serving in matters pertaining to his de- 
partment of bank’s business. The evidence also justi- 
fies the inference that the making of the complaint for 
the warrant was done in conformity with the general 
purpose and policy of the bank in such matters as a 
member of the state organization of banks referred 
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to in the cashier’s testimony. The officers having 
charge of the business of a corporation or some de- 
partment thereof are the agents of the corporation for 
the purpose of the transaction of the business of the 
corporation, and all matters connected with or per- 
taining to such business, ‘‘When an act pertaining 
to the business of a corporation which is not foreign 
to the corporate powers is done by an officer within 
his department it will be presumed to have been doue 
with the consent of the corporation.’’ Merchants 
National Bank v. Nichols & Co. 323 Ill. 41; Bank of 
Minneapolis v. Griffin 168 Ill 314; Anderson Trans- 
fer Co. v. Fuller 174 Ill. 221; American Hominy Co. 
v. Bank of Decatur 294 Ill. 223; Vrchotka v. Roth- 
child 100 Ill. App. 268; Gallagher v. Singer Sewing 
Machine Co. 177 Ill. App. 198. In view of the prin- 
ciples laid down in the foregoing authorities we con- 
clude, that it was not a necessary element of proof 
to sustain the appellee’s right of recovery that ex- 
press authority should have been shown to have been 
conferred upon the cashier as an officer of the bank, 
to act in the matters involved in this controversy. We 
find no reversible error in the record, and judgment is 
therefore affirmed. 
Judgment affirmed. 


Page 8 








i 
. 
a 
vy 
. 
; 1 
i animate Fan. 
i int eet ae % 
f i ' ! 
/ J J 1 eet a 
v 
l as vig + 
j ;'Y : Soe) oa 
: Ads ioe 
’ ; 1% 
HUMIAS A Vs Re um TV ia PAD “i? 


A Psy ye apes Wie bap - 


WU Ge! Pirin ay ne “f J - 
; i fi Sie ie paptek) plriye 
ae ‘j pier Sutin kd pom be Te es 7 


er ar, WE SEE Sireaiel ee era 
the 1 fe cit wa Poe sO ane 


*, - 
. * F on +! - 
: ee Pr rs Sy vin het: Waa : 
iw ee Alliaee Vil hel eee 
; ‘ eg eae : 
, i © Bil be Pe teas haces 


‘fee 8 Ais) ym loan iiligys - 


: ; 7 
a Gt Civil Re eee ene ae 7 







nat 2 Vis aetins Th A ti ety peer aie - 
Ue Ap Veoty. cea ierelly ar eiliteie ret 
F 7 ; mt 
i iviervipees thesia) Sree ie me 


ins Laat ae det 


ioctl. tadiabae 





4 General No. 8277 





ae 
eae EE 


Agenda No. 7 


JANUARY THERM, A. D. 1929 


Lantie Underwood, Appellee. ae R 
VS. Lod 3 


lants. 


W. V. Deahl and Ethel Deahl, Appel 
Appeal from Clark. 
NIEHAUS, PJ. 


In this case, the appellee Lantie Underwood, filed 
a bill in chancery to set aside an alleged fraudulent 
conveyance of property, so as to give effect to an ex- 
ecution issued upon a judgment for the sum of $2073.37 
recovered against the appellant W. V. Deahl, which 
was levied upon certain real property described in the 
bill; and other relief is praved for in the bill. The 
bill makes the following averments: 


Your Orator, Lantie Underwood of Clark County, 
ilinois, respectfuliy represents that on the 10th day 
of November 1926, your orator recovered a judgement 
in the Circuit Court of Clark County, Ilinois, against 
A. H. Hix, W. V. Deahl, Lucille Hix, A. D. Swope, 
and C. M. Hix for the sum of Two Thousand Seventy 
three Dollars and thirty seven cents ($2073.37), dam- 
ages and costs of that suit. 

And your Orator further represents that said 
judgment was to date from the 26th day of September, 
1925, the date upon which the original judgment by 
confession was entered in said Court, whereof the said 
A. H. Hix, W. V. Deahl, Lucille Hix, A. D. Swope 
and C. M. Hix stand convicted; as by the record of 
the said judgment in the office of the Clerk of said 
Court, reference thereto being had, will more fully ap- 
pear. 

Your Orator further represents, that previous to 
the rendition of said judgment the defendant W. V. 
Deahl was the owner in fee simple of certain real es- 
tate situated in the County of Clark and State of Tli- 
nois, deseribed as follows, to-wit: 

The West Half (44) of the following described 
tract of land, commencing at the center of the road ten 
(10) chains Hast of the Northwest corner of the Sonth- 
west (Juarter (14) of the Southeast Quarter (14)' of 
Section Six (6), in Town Ten (10) North, Range Thir- 
teen (13) West, thence East 2000 links to within Two 
(2) feet of a stone; thence South 1151 links; thence 
West 1440 
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links to the center of the road, in a Northwesteriy 
direction to the place of beginning, containing ts reli 
ty (20) acres more or less, situated in the City of Ma 
tinsville. 

ee the undivided one half interest in Twenty 

(20) feet from and running the same width and Sonti: 
One Hundred Fifty Five (155) feet to an alley olf { 
East side of the West half Ee Z of Lot Number Thirty 
Four (84) of the Original Town, now City of Martins- 

ville, all in Clark County. Illinois. 

And your Orator further represents that the sail 
W. V. Deshl was alse the cwner and i in possession of 
certain personal property uot exempt by law from ex- 
ecution, to-wit: a stock of goods and fixtures used it: 
op erating a restaurant in the City of Martinsville, 
Clark County, {Uinois, and household i goods. 

Your Orator fuyther represents that on the 20th 
day of December, 1426, the said judgme ut remaining 
in fuil force and ‘effect, the damages and costs afore- 
said unsatisfied, your Grater for the purpose of obtain 
ing satisfaction of the same caused an alias 
to “be issued and delivered to the Sherif if ae 
ty of Clark, where the defend ants W. i 
resided and still resides, and the sai 
uated, in the usual form eointaatce ee 
ee of the goods and chattels, lauds and tene: 

he defendant W. V. Deah a ve his County he s 
Paes to be made the sum of 'Two Thousand Seve Gis 
Three Doliars and thirty-seven cents ($2073.37), 
which your Orator in the said eatg nit Court recovered 
against the said A. H. Hix, W. Deah], Lucille ISLEY 

D. Swope, and C. M. Hix, ana he should have the 
money at the Cierk’s office of said Court at Marshall 
in said county, in ninety days from the date thereat, 
to satisfy the juc lement: 30 recovered bv your Orator 
as aforesaid, and that he should have then and there 
that writ; which said writ of fieri facias was duly 
endorsed, and on the same day. delivered to the said 
Sheriff to be by him executed in due form by law. 

And your Orator further represents that said Sher- 
iff on the third day of March, 1927, duly levied said 
execution upon the said above ‘described re: al estate. 

Your Orator further represents that prior to the 
the rendition of said judgment, but after the indebted- 
ness wpon which the same was rendered had accrued, 
to-wit: on the 15th day of September, 1925, the defen- 
dant ave V. Deahl made a pretenc ded cox aveyance in 
fee of the said described real estate to his wife, Hthel 
Deahl, another Defendant hereinafter eae for 2 
pretended consideration of One Dollar (SL.00. 3 

And your Orator further represents, that th e said 
conveyance was not real, but wes a mere sham and 
made with the intention of defrauding your Orator and 
the other creditors of the said W. V. Deahl out of 
their just demands; that no consideration was paid 
by the said Ethel Deahl to W. V. Deahl for the said 
conveyance; and that the said premises are Now held 
by the said Ethel Deahl in trust for the said W. V. 
Deahl and for his use and benefit and for the rurne~ 
of preventing a levy and sale of the same under and 
by virtue of said execution. 

Your Orator further represents that the said W. 
V. Deahl is a man of no pecuniary responsi ee and 
is possessed of little or no property other than that so 
fraudulently conveyed by him as aforesaid, andi is in 
embarr assed circumstances, and involved and largely 
in debt. 

And your Orator further represents that on the 
cud 15th day of September 1925, being the day that 
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defendant W. V. Deahl convered the above de ee 
real estate to his said wife, & el Denil. fie, said 
V. Deahl, by a bill of sale assigned Land transferred to 
lis said wife, Ethel Deahl all his stock of merchandise 
and everything incladed in the restaurant which he 
was operating or conducting in the City of Marnus- 
ville, Illinois, and = 80 oolnee bis household goods. 
Your Orator further repre sents that said 15th day 
of September 1925 the said W. V. Deahl and Ethel 
Deahl his wife, by the mortgage deed conveyed to V. 
L. Cole the above ceseribed real estate to mre a 
loan of Thirty Five Hundred ($3500.00) Dollazs. 
And your Orator further ee wae that the said 
W. V. Deahl has no personal nor rea al estate liable to 
levy and sale, except the premi ses aforesaid, on whic! 
the said Sheriff could make a levy and realize the am 
ount of the said judgment and costs; and that althoug 
the said Sheriff has frequentiy demanded of the s 
W .V. Deahl to pev the amount upon the said jude- 
ment, or that he turn out property on which he could 
make a levy, the said W. V. Deahl has refused to nay 
the same or turn out property, and fraudulently in- 
sists that he has neither money nor property to satisfy 
the same. 
Your Orator further represents neither of the said 
A. H. Hix, Lucille Hix, A. D. Swone and C. M. Hix 
against whom the ahove judgement was taken, is nos- 
sessed of little or vo property, and are in embarr assed 
circumstances and involved and largely in deht 
Your Orator further represents that at the time 
the first W. V. Deahl fraudulently conveyed said 
real estate to his wife. both he and his wife well knew 
that the said W. V. Deahl was indebted to your Ora- 
tor, and your Orator is informed that the said W. 
Deahl and Ethel Deahl stated at the time that ae 
conveyance was made that it was expressly me ade for 
the purnose of preventing your Orator frem collecting 
said indebtedness. 
Your Orator further represents that the said jude. 
ment still remains in full force and effect, nor reversed 
satisfied or otherwise vacated; that there is now ac- 
tually and equitably due your Orater upon the same 
the sum of Two Thousand Seventy Three dollars and 
Thirty Seven cents ($2073.37) together with interest 
thereon from the September 26th, 1925, over and ahove 
all claims of the said W. V. Deahl by wav of set off 
or otherwise. 


The appellants W. V. Deahl and Ethel Deahi are 
the only parties defendant in the bill; the bill prays, 














hi 














that the alleged conveyance trausferring the be to 
the premises in question, which is alleged to have n 
fraudulent, from W, V. Deahl to Ethel Deahl, * set 
aside vacated and declared null and void; and that the 
appellee be authorized to proceed with his writ of 
fieri facias; and 
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that the sheriff be directed to proceed to advertise and 
sell said premises for the payment and satisfaction of 
appellee’s judgment interest and costs. 

After hearing the evidence, the court made a find- 
ing in the decree rendered, that prior to the rendition 
of appellee’s judgment, but after the indebtedness for 
which the same was rendered had aecrued, the anpel- 
lant W. V. Deahl made a pretended conveyance in 
fee of said described real estate to his wife, Ethel Deahl, 
for a pretended consideration of $1.00; and that said 
conveyance was not real, and was made with the in- 
tention of defrauding the appellee and other creditors 
of the appellant W. V. Deahl out of their just de- 
mands; and that no consideration was paid by said 
Ethel Deahl to the appellant W. V. Deahl for said 
conveyance, which was a controverted question of fact 
in the case. The court also found, that the said prem- 
ises are now held by said Hthel Deahl in trust for the 
appellant W. V. Deahl; and for his use and benefit; 
and for the purpose of preventing a levy and sale of 
the same on and by virtue of the execution referred to; 
and the court thereupon ordered adjudged and de- 
creed, that the deed of conveyance to Ethel Deahl made 
and executed by the appellant W. V. Deahl for the 
premises de- 
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scribed in the hill be set aside and vacated and de- 
elared null and void and cf no effect whatever against 
the appellee Lantie Underwocd; and further ordered 
adjudged and decreed that the appellee be authorized 
to proceed upon his writ of fieri facias issued upon 
his judgment referred to, or to issue another writ of 
fieri facias thereon, ete. The court also finds, that on 
the 20th day of December, 1926, said judgment being 
in full force and effect the appellee for the purpose of 
obtaining satisfaction of the same caused an alias ex- 
ecution to be issued and delivered to the sheriff of the 
county of Clark; said execution being in the usual 
form, and commanding the said sheriff, that out of 
the goods and chattels lands and tenements of the ap- 
pellant W. V. Deahl he should cause to be made the 
sum of $2073.37; and that on the 3rd day of March 
1927 execution was duly ievied upon the above des- 
cribed real estate. There is an averment of the bill of 
complaint, however, that after the conveyance by the 
appellant W. V. Deahl to his wife, Ethel Deah! of the 
real estate described in the bill of complaint, on the 
15th day of September 1925, the appellant and his wife 
on the same day by mortgage deed conveyed the same 
real estate to one V. L. Cole, to secure a loan of $3500. 
There is no averment in the bill of complaint, that the 
conveyance to V. L. Cole is fraudulent; and the answer 


of the appellants admits thet the conveyance to 
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Cole by mortgage deed was tu secure a loan of $3500.00; 
and the evidence tends to show, that the conveyance 
by mortgage deed to V. L. Cole was made to secure 
a loan of $3500.00 and made by Cole in good faith. 
It is apparent, in this state of the record, that the legal 
title to the premises in question for the purposes of 
the mortgage conveyance is in V. L. Cole; and that 
the finding of the decree, that the title is held by Ethel! 
Deahl in trust for her husband, and for his use and 
benefit, is erroneous. And it is evident, that no find- 
ing to set aside and vacate the conveyance by the ap- 
pellant W. V. Deahl to Hthel Deahl as fraudulent 
could be made without affecting the rights and inter- 
est of V. L. Cole in the premises by virtue of his 
mortgage; and no adjudication affecting the legal title 
of the premises could be made concerning the rights of 
the appellee under the len of the execution issued! 
upon his judgment, which is found to be a lien upon 
the premises without affecting the rights and interests 
of Cole under his mortgage deed; and that Cole is there- 
fore a necessary party to this proceeding; and should 
have been made a defendant therein. It is true, that 
no objection was made for want of necessary parties 
in the court below; nor was there any objection made 
on that ground to the decree in this court. But it is 
well settled that in a chancery proceeding, ‘‘ whenever 
it appears, that a party has been omitted whose pres- 
ence is so indispenable to a 
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decision of the case upon its merits, that a final decree 
cannot be made without materially affecting his in- 
terest, the objection not only may be taken bv the op- 
posite party at the hearing on appeal or error, but the 
court will take notice of such omission of its own mo- 
tion and rule accordingly.’’ Webster v. Jackson 304 
Ill. 569; Gerard v. Bates 124 Ill. 150. 

For the reasons stated the decree is reversed and 
the cause remanded for further proceedings not incon- 
sistent with this opinion. 

Reversed and remanded. 


Page 7 






; _ ake a 
on he Ayre} ays a _ 
ener eee ean ee 


alan j ia ai a oe o , 













ars | 





ke ae? Ar xa. @ che 


General No. 8295 Agenda No. 10 
JANUARY TERM, A. D. 1929 


The People of the State of Hlinois, Defendant in Error. 
Vise 


Ora Williams, Plaintiff in Krror. 
Error to County Court of Pike County. 
NIEHAUS, PJ. 


The Plaintiff in Error Ora Willams, was convic 
ted on two counts of an information filed against him 
for violations of the Prohibition Act, that is to say, 
for having illegal possession of intoxicating hquor. 
The information against the Plaintiff in Error was 
filed in the county court of Scott county. He entered 
a plea of not guilty to the charges contained in the 
information, and afterwards filed a petition for change 
of venue on account of the alleged prejudice of the 
county judge of that county. The prayer of the peti- 
tion for change of venue was granted, and thereupon 
the venue was changed to the county court of Pike 
county, where the case proceeded to trial; and resulted 
in the conviction of the plaintiff in error in that coun- 
ty. Before the trial, the plaintiff in error filed a plea 
in abatement, objecting to the jurisdiction of the 
county of Pike county to try him. The People de- 
murred to the plea in abatement, and demurrer was 
sustained; whereupon the plaintiff in error was again 
arraigned and pleaded not guilty, and the cause there- 
upon proceeded to trial. 
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The only question raised for review concerns the 
matter of the jurisdiction of the county court of Pike 
county to try the plaintiff in error after the change 
of venue from Scott county. It is insisted and strong- 
ly contended that notwithstanding the change of venue, 
the county court or some other legally competent court 
of Scott county only had jurisdiction to try the plain- 
tiff in error under Section 9 of Article 2 of the Con- 
stitution, which provides that ‘‘in all criminal prose- 


* 


cutions the accused shall have the right to *** a speedy 
public trial by an impartial jury of the county or dis- 
trict in which the offense is alleged to have been com- 
mitted.’’ It is sufficient however, to point out that 
the plaintiff in error by his application for a change 
of venue waived his right to a trial by a jury of the 
county in which the offense is alleged to have been 
committed. The Statute under which the application 
for change of venue was made is as follows: ‘‘Section 
18. When any defendant in an indictment or informa- 
tion in any court in this state shall fear, that he will 
not receive a fair and impartial trial in the court in 
which the case is pending, because the judge of the 
court is, or the inhabitants of the county in which the 
case is pending are prejudiced against him, the court 
shall award a change of venue upon the application 
of the defendant as hereinafter provided.’’ And Sec- 
tion 19 provides: ‘‘When a change of venue is granted, 
it may be to some 
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other court of record of competent jurisdiction in the 
same county, or in some other convenient county to 
which there is no valid objection; Provided, that when 
the case is pending in the criminal court of Cook conn- 
ty, and the cause for the change of venue applies only 
to a judge of said court, holding the court at the time 
of the trial, the case may be tried by any other of the 
judges of said court to whom the cause alleged does 
not apply.’’ See. 18 and 19, Chap. 146, Smith-Hurd 
Illinois Revised Statutes. 

This information having been filed in the county 
court of Scott county, the county court of that county 
was the only court of competent jurisdiction in that 
county to try the case, It could not legally be tried in 
the cireuit rohrt. Swanson v. People 89 Ill. 589. It 
was therefore incumbent upon the county court under 
Section 19 of the Change of Venue Act above quoted 
to transfer the case to some other County Court 
in some other convenient county to which there 
was no valid objection. Pike County was_ ob- 
viously a convenient county within the mean- 
ing of the Act, inasmuch as it adjoins the county of 
Seott. It is apparent that the change of venue was 
made in conformity with the provisions of the Change 
of Venue Act; and that by making the appleation for 
change of venue the plaintiff in error waived his right 
to be tried in Scott county. In Weyrich v. The People 
89 Ill. 90, the Supreme Court, referring to the ques- 
tion here involved and the right of a trial by jury in- 
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the county where the offense is alleged to have been 
committed, said: ‘‘The right secured by this clause 
(meaning the clause referred to, in the Constitution) 
is one that the defendant may waive; and the plain- 
tiff in error here, when she petitioned for a change of 
venue, did waive it. Perteet v. The People 70 Ill. 171; 
Rafferty v. The People 72 Id. 37; Bedee v. The People 
72 Id. 321, afe cases where convictions on the change 
of venue were sustained, and in which, had we not 
held that the court to which the venue was changed 
had jurisdiction, the ruling could not have been as it 
was. But the court has also held, that the defendant 
is entitled to a change of venue, on a proper showing, 
as a matter of right, which would be utterly absurd if 
the petition did net waive the right cf trial in the 
county or district in which the offense is alleged to 
have been committed. ’’ 

We conclude therefore, that the venue which was 
changed on the application of the plaintiff in error, 
from the county court of Scott county was properly 
changed to the county court cf Pike county; and that 
the county court of Pike county had jurisdiction to try 
the plaintiff in error upon the charges preferred 
against him; and that the judgment of conviction 
should therefore be affirmed. 

Judgment affirmed. 
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General No. 8304} Agenda No. 13 


JANUARY TERM, A. D. 1929 


Carrie Greenway, John Wake, Lizzie Wake, Willian 
Wake, Mary Slater, Anna Cooper, Martha Behl, 
S. P. Doyle, and Fred Doyle, Appellants. 

Vs. 

Frederick W,. Beck and Frederick W. Beck, Hxecn- 
tor of the Last Will and Testament of Chris 
Beck, deceased, Appellees. 


Appeal from Christian 
NIEHAUS, PJ. 


This is an action of assumpsit commenced by the 
appellants, Carrie Greenway, John Wake, Lizzie Wake, 
William Wake, Mary Slater, Anna Cooper, Martin 
Behl, S. P. Doyle and Fred Doyle, in the circuit ecurt 
of Christian county, against the appellees, Frederick 
W. Beck, and Frederick W. Beck as executor of the 
Estate of Chris Beck, deceased. The appellants seek 
to recover damages for an alleged breach of a written 
contract entered into by the parties with Chris Beck, 
deceased, in his life time. The contract is as follows: 

This agreement entered into this........... day 

OLR aoe ee 1924, between Chris Beck, party of 
the first part, and Fred Doyle, S. D. Doyle, Martha 
Behl, Anna Cooper, Mary Siater, William Wake, John 


Wake, Lizzie Wake and Carrie Greenway, parties of 
the second part witnesseth: 


Whereas, the parties of the second part are con- 
templating filing an action for an accounting against 
the said Chris Beck in the Cireuit Court of Christian 
County, Illinois, and 


Whereas, it is the desire of the parties hereto that 
all matters involved in the said accounting suit or any 
other suit or cause of action be adjusted out of Court, 
therefore the parties of the second part. in considera- 
tion of the promises ane coven of the party of 

age 
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the first part, promise, covenant that they will not be- 
gin, commence, maintain or prosecute any cause of 
action whatsoever, either in law or equity against the 
said Chris Beck in any court during the life time of 
the said Chris Beck and that a certain suit for account- 
ing now_on file in the Cireuit Court of Sangamon 
County, Tllinois, shall have no further prosecution so 
far as the parties of the second part are concerned; 
the party of the first part, in consideration of the 
promises and covenants of the party of the second part, 
promises and covenants that he will make provisions 
in his last will and testament wherein, he, the party 
of the first part, will give, devise and bequeath to 
each one of the parties of the second part property, 
real or personal, of the value of not less than five 
thousand ($5,000) Dollars. 


It is further agreed by the parties hereto that any 
of the parties to this agreement who shall fail to keep 
the terms set forth herein shall be liable to the party 
injured thereby for all costs and attorney fees in main- 
taining this agreement. 


Witness our hand the day and vear set forth above. 


his 
Chris X Beck 
Witness to Mark Mark 
EK. M. Flynn Party of the first part. 


Fred W. Doyle 

S. P. Doyle 

Martha Behl 

Anna Cooper by Carrie Greenway 
Mary Slater their agent 

Wm. Wake 

Lizzie Wake 

John Wake 

Carrie Greenway 

Parties of the second part. 


The ad damnum clause of the declaration fixes the 
joint damages of appellant at $60,000.00. A demurrer 
was sustained to the declaration because it avers a 
joint liability and claims a joint right of the appellants 
as parties plaintiff to recover in the action; and the 
only question presented for review on appeal is wheth- 
er the liability incurred by the breech of the contract 
in question, is joint, or several. 

The appellants contend that inasmuch as the con- 
tract made by the deceased was made jointly with all 
of them, that there- 
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fore right of recovery is also joint. A Joint contract 
may be made however with several parties which re- 
sults in separate and distinctive obligations to one or 
more, or all of the joint parties to the contract. The 
mere fact that the parties to the contract may have 
had a unity of interest in the subject matter of the 
action does not make the right of recovery joint, if 
there is no unity of interest in the relief or recovery 
sought. Keery v. Mutual Reserve State Life Ins. Co. 
30 Fed. 359. 

Nor does the fact, that the separate rights of dif- 
ferent plaintiffs have all arisen simultaneously, or out 
of one act of the defendant per se warrant a joinder 
of the parties; and this rule holds good even where the 
contract as to each plaintiff is evidenced by the same 
instrument. There must be also a community of in- 
terest in the relief demanded. 30 Cyc 114-115. ‘Where 
a contract has been made with several parties under 
which a separate duty arises as to each, in contem- 
plation of law, it is, the same as if a separate and dis- 
tinet contract had been entered into with each separ- 
ately; and they must therefore sue separately. 20 BR. 
C. L. 674. And where for instance the promise is 
made to pay to several persons though in equal pro-— 
portions, and it was not intended that they should re- 
ceive or recover the entire sum and divide it each 
must bring a separate action. Owings v. Owings 1 
Har. & G. (Maryland) 484. 15 Eney. of Pleading 
and Practice, 536. 
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In the present case the contract entered into by the 
appellants was jointly entered into by all the appel- 
lants; but the obligations incurred by the deceased 
party thereto, and the rights acquired thereunder by 
the appellants were distinctly several to each of them. 
By the contract the deceased agreed te ‘‘eive to each 
one of the parties *** property real or personal of 
the value of not less than Five Thousand ($5,000.00) 
Dollars.’’? And the severalty of the obligation is also 
emphasized by the last clause of the contract where it 
is agreed, ‘‘that any of the parties who shall fail to 
keep the terms set forth herein shall be liable to the 
party injured thereby for all costs and attorneys fees.” 

Where there is no joint interest in the subject 
matter to be recovered, there can be no joint action at 
law. Moore v. Turhune 161 Ill. App. 155; Brady v. 
Kuntz 145 Ill. App. 582; Dix v. Mercantile Mfg Co. 
22 Ill. 272; Frye v. Bank of Illinois 5 Gil. 332; Steritt 
v. Goff 165 Ill. 99; Snell v. DeLand 43 Til. 323. 

It is further pointed out, that the asumpsit in- 
volved in this case is the breach of contract from 
which the law implies a promise to pay. No promise 
to pay could legally be implied from the breach of the 
contract in question to pay to the appellants jointly 
the full amount of all the separate claims which ac- 
crue to each of them under the terms of the contract. 
The only implication 
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which could reasonably arise as a matter of law is to 
pay to each of the appellants the damages incurred 
by each, on account of the failure of the deceased to 
carry into effect the contract he made, 

For the reasons stated, we conclude that there was 
no joint right of action, and that therefore the demur- 
rer was properly sustained to the declaration. The 
judgment is affirmed. 


Judgment affirmed. 


Page 5 . 





{ 


+ onli 


‘ie 


> Oy ort 
rd Bia 
Vi | Din 


my ial fie 
: 


eh 









_ 
_ 


_ 
i Pt a a ve 


zie 


* a rik eile 


at rd S kad a 
be un is Oi nee ae 
Wii ayy 


at Fre Ne ~ “hy } 
phacratMbweee aybean cite 


le 7 Semin H 7 a 








LAs Wi 





CSS UCAS 


~~ pe A 
-. 


General No. 8209 
APRIL TERM, A. D. 1928 


Tilinois-Indiana Fair Association, Appellee, 
vs. 
Louis Deutsch, Albert Deutsch, Robert Deutsch, Ray 
Deutsch, Copartners Doing Business under the 
Name and Description of Deutsch Brothers, 


Appellants. 
Appeal from the Circuit Court of Vermilion County 


SHURTLEFF, J. 


Appellee brought suit against appellants in the 
Vermilion County Circuit Court upon the following 
promissory note, executed by appellants: 

“£1000. 00 Danville, Llinois, 
Oct. 20, 1919. 

“Ror value received I promise to pay to the or- 
aer of Llinois-Indiana Fair Association, at their of- 
fice in Danville, Illinois, one thousand dollars, with 
interest from November Ist, 1919, at the rate of 6 per 
cent payable annually on November Ist of each year, 
on deferred payments. Principal payable annually as 
follows: 

$200.00 on November 1st, 1920; $200.00 on No- 
vember Ist, 1921; $200.00 on November Ist, 1922; 
$200.00 on November 1st, 1923. Balance, November 
Ist, 1924, and if not paid when payment become due, 
a reasonable attorney’s fee to be added to the principal 
thereof. 

Deutsch Bros., 
Per Lou Deutsch. ’’ 
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Aventh No. 6— 





To the declaration appellants filed seven special 
pleas, the fifth and sixth pleas being withdrawn. 

The first plea is in the ordinary form and pleads 
want of consideration. 

The second plea charged that the note was not 
delivered to the Fait Association but to one John 
Hartshorn, and that said Hartshorn and the defendants 
and one hundred thirty-three other persons tad en- 
tered into the contract set forth, and that the Fair 
Association was not a party to the contract; that the 
appellants did not authorize the said Hartshorn to 
deliver the note mentioned, and pray judgment, etc. 
To this plea a general demurrer was sustained. 

The third plea alleges that the note was made 
in pursuance of the following written agreement: 

‘“‘Hor and in consideration of the signatures and 
agreements of each of the parties signing this agree- 
ment agrees with the others as follows: 

“That the parties signing this agreement hereby 
underwrite the sale of $135,000.00 of capital stock of 
Hlinois-Indiana Fair Association, a corporaticn, to be 
sold by said association for the purpose of further 
financing the same. 

‘‘Tt is agreed that said stock shall be 5,400 shares 
of the par value of $25.00 per share, and shall be 
fully paid up and nonassessable, and shall consist of 
the unsold stock of said association as now author- 
ized, together with such increase of the same as may 
be necessary to make up the balance of said $135,000.00 
ef capital stock so to be sold; and the parties hereto 
waive notice of stockholders’ and directors’ meetings 
of said corporation necessary to increase the capital 
stock of the same. 


Pase 2? 





“‘Tt is understood and agreed, by and between the 
signers of this agreement, that each signer shal! join 
with [linocis-Indiana Fair Association and any others, 
assisted by the Chamber of Commerce of Danvilie, 
Hlinois, in a campaign to last at least thirty days, to 
sell said $135,000.60 of capital stock of said associa- 
tion, it being the intention and purpose of said fllinois- 
indiana Fair Association and the parties hereto to 
have said stock distributed as widely as possible, that 
when the stock-selling campaign is over, the balance 
of said $135,000.00 of capital stock remaining unsold, 
if any, shall then be purchased by the signers hereof, 
each signed te purchase and pay for his pro rata share 
only of tha balance then remaining unsold, at tlie 
rate of $25.00 per share. It is agreed, however, that 
in no event shall any signer of this agreement be re- 
quired to purchase and pay for more than forty shares 
of said capital stock, and this agreement shall not be 
binding upon the parties until signed by one hundred 
thirty-five persons. 

‘Tt is further agreed that in the event the signers 
of this agreement are by it required to purchase any 
stock remaining, as herein mentioned, they shail have 
the right to pay for same at the rate of $200.00 per 
year by giving their notes with interest at 6 per cent 
per annum from date of such purchase. ’’ 

The said agreement was fully signed and executed 
before June 10, 1919; that the note mentioned in the 
declaration was made in pursuance of said written 
agreement and as the purported consideration for 
forty shares of stock of the Fair Association, and that 
said stock came within the provisions of stocks under 
the Blue-sky Law of 1917; that at the time of such 
agreement the Fair Association had no license or per- 


mit to sell any securities, 
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and that there was vo ctler consideration for the 
note; whereby the note was at all times void. A gen- 
eral demurrer was sustained to this plea. 
In the fourth plea defendants say plaintiff 
net to have its action because the supposed note 
tioned was not delivered to the plaintiff and was not 
made by reason of any contract or agreement with the 





plaintiff, but that said note mentioned in 
tion was made in pursuance of a certain coniract or 
agreement in ete made between the defendants 
and one hundred thirty-four other individuals (same 
as the agreement set out supra.) 

And defendants further aver that Hlimois-Indiana 
Fair Association never did at any time after the mak- 
ing of said agreement or at any time pricr tc or aiter 
the said supposed promissory note mentioned in the 
declaration legally and in compliance with the Stat- 
utes of the State of Illinois increase its capital steck in 
the amount to enable it to sell one hundred thirty-five 
thousand dollars of additional capital stock, and that 
said one hundred thirty-five signers of said agreement 
in writing above mentioned and the Illinois-Indiana 
Fair Association and the Chamber of Commerce of 
Danville, Hhinois, did not carry on a campaign lasting 
thirty days to sell one hundred thirty-five thousand 
dollars worth of capital stoek of said Ulinois-Indiana 
Fair Association, and that these defendants at all 
times were ready and able to join in said campaign for 
the sale of stock as provided in said written agreement, 
and at all times at the time of the making of said note 
relied upon the performance of said conditions of said 
written agreement, and that the conditions contained in 
said written agreement have never been complied with; 
wherefore, these defendants say that the consideration 
upon which said note was made, has wholly failed, and 
this they are ready to verify, etc. 
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The seventh special plea charged that the note 





was made in pursuance of the written agreement above 


mentioned and set forth, and that there was no other 
consideration whatever for said note; that said con- 
tract constituted an underwriting agreement between 
the individuals signing the same, and that there waz 
no agreement between the plaintiff and the defendants 
that said nete was to represent liquidated damages, 
and that there was no contract on the part of the de- 
fendants to purchase the Fair Association stock, etc. 


A general demurrer to the seventh special plea was 


their second, third, fourth and seventh pleas 






was a replication to the first ples, issue m: 
country, proofs heard by the court, a finding and iudg- 
ment for appellee, and appellants 


only error assigned or argued is 


seventh pleas. The second plea, in so far as it ple 

a want of consideration, was covered by the first plea, 
upon which proofs were submitted. Where a party 
nas the same benefit under a plea as to the introduction 
of evidence that he would have had as to another 
plea to which a demurrer is sustained, it 1s not rever- 
sible error to sustain the demurrer, since he has not 
peen prejudiced (Harrison v. Thackaberry, 248 Hil. 
516. ) 

The second plea is not a good plea as to the non- 
delivery of the note. The delivery of the note is a part 
of its execution and under the statute the plea must 
be verified (Bailey v. Valley Nat. Bank, 127 Il. 340; 
Eippus v. Vail, 230 Ill. App. 633.) 

The defense attempted to bé made under the 
“‘Blue-sky Law’’ by the third plea cannot prevail, be- 
cause it is not alleged or claimed that the appellee 
had not qquaqlifed its stock for sale under the ‘‘Blue 
sky Law”’’ on October 20, 1919, when the note was 
received by it for the stock purchased, but the allega- 
tion of the third plea is that the appellee had not 
qualified its stock for sale when the one hundred 
thirty-five persons entered into the agreement men- 
tioned on June 10, 1919. It is entirely imma- 
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terial whether or not the stock of appellee was quali- 
fied for sale when these outside parties entered into 
said agreement. The appellants concede that the ap- 
pellee was not a party to that agreement. Therefere, 
it was not reasonable for it, and its only legal odliga- 
tion was to qualify its stock for sale before it sold 
the stock to the appellants, when the note was taken 
on October 26, 1919. 

It is insisted by appellant that the demurrer being 
general the fourth plea states a good defense of fail- 
ure of consideration differing from the first plea of 
want of consideration, and that the demurrer should 
have been overruled, citing Stace Adm’r. v. Baker, 1 
Seam, 417; Knapp Stout & Co. v. Ross, 181 Lil. 393, 
and Reece et al, v. Smith, 94 id. 362. This suit is 
not brought upon the contract set out and executed 
prior to June 10, 1919, but the suit is brought unon 
the note. So far as the plea alleges that the note was 
not delivered to appellee, it is ineffective because not 
verified. So far as it purports to be a plea of failure 
of consideration, it is not effective, for the reason that 
the plea does not pretend to set out what the consid- 
eration of the note was. The plea simply alleges that 
the note was made in pursuance of the so-called un- 
derwriting agreement, but no where in the plea is it 
averred that the underwriting agreement was the 
consideration of this note and that there was no other 
consideration, or that the agreement was the only 
consideration. The plea avers that the note was not 
made by reason of any contract or agreement with 
appellee, and it follows that appellee could not have 
been a party to the underwriting agreement and none 
of the matters set up constituted a consideration of 
any kind accruing from appellee which could fail, In 
order for a consideration to fail, there must first be a 
consideration or a pretended consideration which can 
fail. 
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In Honeyman, etc. v. Jarvis, etc 64 Ill. 371, it 
is held: ‘‘The rules deducible from the cases cited 
are, that to constitute a good plea of failure of con- 
sideration under the statute, the pleader must set 
out what the consideration was and specify wherein it 
has failed;’’ and in Hough v. Gage, 74 Ill. 25, the 
court held: ‘‘All the elements entering into the con- 
sideration must be set forth and a failure of each and 
every part of it distinctly averred.’’ And in Sheldon 
v. Lewis, 97 Ill. 642, the court said: ‘‘In a plea of 
failure of consideration it is necessary to set up what 
the consideration was and then aver wherein the con- 
sideration has failed,’’? and the authorities are num- 
erous holding to that rule. In 8 Corpus Juris, page 921, 
under the subject of ‘‘Bills and Notes,’’ it is stated 
by the author that ‘‘The plea should allege the actual 
consideration and that there was never any other.’’ 

For appellant to aver some contract made between 
himself and one hundred thirty-four others, not in- 
cluding appellee, does not in any manner purport to 
aver a consideration or pretended consideration, ac- 
cruing from appellee, which had failed. The plea does 
not negative some other possible consideration accru- 
ing from appellee. The plea could not by inference 
be construed as averring anything other than a want 
of consideration, as alleged in the first plea. Before a 
failure to perform the things to be done under the 
so-called underwriting agreement could be urged as 
against appellee, it would have to appear that in some 
way appellee made itself a party to the performance 
of those things, and bound itself to perform them, and 
this was not done by the fourth plea. The only con- 
tractual relation between appellants and appellee 
which could possibly appear from this plea was the 
making of the note in question, and appellants in their 
plea even deny that the note was delivered to appellee. 
It is not averred 
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in this plea that appellants and appellee had assumed 
any contractual relation until the note in question was 
executed to appellee by appellants. The carrying on 
of the selling campaign for thirty days was wholly a 
matter of agreement between appellants and the other 
signers of the agreement, and appellee was not a party 
to that agreement. If the campaign was not carried 
on for thirty days then that was a matter that appel- 
lants could have contended against other signers of 
the agreement as a reason for not purchasing their 
pro rata of unsold stock and paying for the same 
with their note. 

The fourth plea was defective in substance and 
the demurrer to it was properly sustained. 

What we have said as to the fourth special plea 
applies with equal force to the seventh special plea 
and the allegations in this plea amounted to no more 
than an attempt to aver an entire want of considera- 
tion, It was defective in substance and the demurrer 
was properly sustained. 

The suit is not brought upon the contract set out 
and executed prior to June 10, 1919, but it is brought 
upon the note. All of the additional matters set out 
in the second, fourth and seventh pleas go to the con- 
sideration of the note, and any testimony admissible 
under said pleas was also properly admissible under 
the first plea, upon which issue was formed and proofs 
submitted. Inasmuch, therefore, as the pleas were 
defective in substance, and appellants were not pre- 
judiced, there can be no reversible error (Treman v. 
Morris, 9 Ill. App. 239; Blanchard v. L. 8. &M. S. 
Ry. Co., 27 Ill. App. 22.) 

Upon the trial of the cause appellants submitted 
no proofs. 

The judgment of the Circuit Court of Vermilion 
County is therefore free ‘from error and should be 
affirmed. 

Judgment affirmed. 
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General Ne. 8289 Agenda No. 39 


OCTOBER TERM, A. D. 1928 
C. EK. Andrews, Appellant, 


vs. 


C. A. Thrift, Appellee. 
Appeal from County Court, Macon County. 
SHURTLEFF, J. 


Appellant filed his petition in the County Court 
of Macon County on February 7, 1928, with a motion 
to show cause and affidavit against appellee, sheriff 
of said county, said petition reciting various proceed- 
ings: the entry of a judgment by petitioner (appellant) 
in said court against one Ernest F. McCabe on Feb- 
ruary 7, 1927; the issuance of an execution upon said 
judgment and placing the same in the hands of appel- 
lee, the legal and duly qualified sheriff of said county; 
the service of said execution upon the judgment debt- 
or; and the making of a leyy and seizure of a Chrysler 
automobile by appellee as such sheriff upon the said 
execution as the property of said judgment debtor, 
etc. The petition sets out various proceedings—a peti- 
tion by McCabe, judgment debtor, to open and vacate 
said judgment, and an order entered by the court on 
June 16, 1927, that the judgment be hereby opened, 
execution stayed and leave to plead granted. The peti- 
tion shows various proceedings had in said courtjn a 
trial of the right of property over said automobile, the 
return of said execution by appellee stating: ‘‘Re- 
turned no property found whereby I can cause to be 
made the within debt and costs or any part thereof 
this 7th day of May, 1927.’’ Said petition, after setting 
out further allegations and charges, demanded a rule 
upon appellee under section 
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16 of chapter 125, Reviser Statutes, that he show cause 
why he should not be adjudged in contempt of court for 
disobeying the writ of said court and liable to pay ap- 
pellant, aggrieved thereby, damages. Appellee filed an 
answer denying the validity of appellant’s judgment 
and denying that McCabe, the judgment debtor, was 
the owner of said automobile. Various others matters 
of defense are set out, all of which were under oath 
and sworn to by appellee. Anpellee’s answer was 
stricken and thereafter appellant amended his peti 
tion, filed amended petitions and thereafter filed am- 
endments to the amended petitions. A like course was 
followed with the answer, all of which appears in the 
abstract and briefs with little or no attempt by either 
party to segregate or set out the petition or answer 
m its present form and we are compelled to go to the 
record to attempt to get an understanding of the real 
issues in this ease. The judgment claimed to have 
been entered by coufession on February 7, 1927, caine 
to an apparent conclusion on January 4, 1928, by an 
order entered in said cause in the County Court of 
Macon County in case No. 2965 as follows: 

“On the 4th day of January, 1928, same being 
one of the regular judicial days of the December Teri, 
1927 of said court, came C. E. Andrews, plaintiff, and 
CO. N. Weilepp, attorney for the defendant and by agree- 
ment between the plaintiff and attorney for defendant, 
a remittitur on said judgment, in the amount of $19.02, 
was allowed, said original judgment, however, together 
with the execution and proceedings thereon to stand, 
subject to said remittitur only. 

‘Said judgment to stand as of the date originally 
entered, subject to all the rights attaching under said 
original judgment, the original judgment to be res- 
tored, and stay of execution thereon removed and set 
aside, and the lien of original execution preserved, and 


being modified only to the extent of said remittitur. ”’ 
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Other and further issues than we have recited are 
set out by amendment to the petition, and the peti- 
tion and answer were heard before the court without 
proofs on May 17, 1928. An order was entered finding 
that appellee, C. A. Thrift, (defendant) be, and he is 
hereby purged of contempt on his answer, from which 
order petitioner has appealed. 

Appellee further in his answer denied various al- 
legations in the petition, and set out that all of the 
proceedings under said execution were conducted by 
a deputy sheriff and not by appellee, and that the 
title to said automobile was disputed ‘‘as appellant 
well knew,’’ and that the right and title of the jude- 
ment debtor to said automobile was not clear and un- 
disputed. _ 

The answer further averred that appellee fae ae 
no manner disobeyed or intended to disobey or neglect 
the writ of the court, and the answer was sworn to by 
appellee. 

It further appears from the pleadings that in De- 
cember, 1926, two months prior to the entry of the 
judgment in question, the McCabe used car exchange 
by E. F. McCabe, President, who was also the jadg- 
ment debtor, had sold the car in question upon a con- 
ditional sales contract to one Macie McCabe, wife of 
the judgment debtor, taking therefor a judgment note 
for the sum of $676.92, payable in installments of 
$06.41 per month and a conditional sales contract, 
which contract and note had been endorsed and as- 
signed over in writing prior to the entry of said judg- 
ment by the McCabe used car exchange to one H. H. 
Missick of Charleston, Illinois, and in this manner the 
title stood at the time of the entry of said judgment 
and the issuing of said execution. 

The statute under which this proceeding is 
brought provides as follows‘‘ The disobedience of any 
sheriff to perform the command of any writ, warrant, 
process, order or decree, legally issued to him, shal! 
be deemed a contempt of the court that issued tlie 
same and may be punished accordingly; and he shall 
be liable 
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to the party aggrieved for all damages oceasiored 


thereby.’’ 

The section of the statute in question plainly cov- 
ers two subject matters and provides for two inde- 
pendent actions. In the first part of the section a pro- 
vision is made providing for a criminal contempt, for 
disobedience to perform any command or writ and fix- 
ing a penalty therefor. This in no manner is intended 
to pecuniarily aid a suitor. The second part of the 
section provides: ‘‘and he (the sheriff) shall be hable 
to the party aggrieved for all damages ogcasioned 
thereby.’’ This part of the section gives a suitor a 
civil action against the sheriff for all damages cecas- 
ioned by his disobedience. The subject is discussed 
in Beaird v. Foreman, Scammon Vol. 1, at page 40, 
and section 14 of the Sheriff’s Act diseussed in that 
case, conforms more nearly to section 28 of the pres- 
ent act. But this is not a case where the sheriff u:- 
reasonably neglects to pay any money collected. 
Beaird v. Foreman, supra, went te the Supreme Court 
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on a writ of error. Buckmaster v. Drake, 10 U1. 321, 
was a proceeding under the Practice Act against thi 
sheriff for unreasonably neglecting to turn over money 
collected under another statute. Appellant has pyro- 
ceeded upon the theory that wnder the seetion in ques- 
tion the court could give him summary reliet for the 
amount of his execution, This is a misconstruction of 
the meaning of the act. That the Criminal contempt 
could be judged, at any time, by satisfaction of the 
civil damages, is without question, but we do not hold 
that a court of common law, can summarily hear a 
cause for contempt, as a civil case, determine the dam- 
ages and order restitution, which apparently would 
be in violation of the constitutional provision, guaran- 
teeing right of trial by jury. Proceeding as appellant 
has under the first part of the Act the proceeding 
amounts to no more than a eriminal contempt. The 
distinction hetween a criminal and civil contempt is 
plainly pointed out in O’Brian v. The People, 216 ill. 
304, and the court say (p. 368): 

“Tt is again insisted with much earnestness thik 
this proceeding is criminal in its nature, and there- 
fore the defendants below were entitled to be dis- 
charged upon their sworn answer, and if their answer 
was not sufficient they could only be punished after 
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they had been tried and convicted by jury. Proceed- 
ings for contempt of court are of two classes: those 
which are criminal in their natwre and those which are 
designated as purely civil remedies. When the con- 
tempt consists of something done or omitted in the 
presence of the court tending to impede or interrupt 
its proceedings or lessen its dignity, or out of its pres- 
ence in disregard or abuse of its process, the proceed- 
ing is punitive or criminal, and the penalty is inflict- 
ed by way of punishment for the wrongful act and to 
vindicate the authority and dignity of the people. as 
represented by their judicial tribunals. In such eases 
the applicaticn for attachment may be made in the 
original cause, yet the contempt proceeding will be a 
distinet. case criminal in its nature. Cases of this 
kind are clearly distinguished from cases where the 
parties to a civil suit, having the right to demand that 
the other party do some act for their benefit, obtain 
an order from a proper court commanding the act to 
be done, and upon refusal the court, by way of execut- 
ing its orders, proceeds as for contempt, for the pur- 
pose of advancing the civil remedy of the other party 
to the suit. In this class of cases, while the authority 
of the court will be incidentally vindicated, its power 
has been called into exercise for the benefit of a private 
litigant and not in the public interest, merely. Tf im- 
prisonment is ordered, it is not as a punishment, but 
to the end that the other party to the suit may obtain 
a remedy for the advancement of his own private in- 
terest and rights which he could not otherwise main- 
tain. (Loven v. People, 158 Ill. 159; Crook v. People, 
16 id. 534; People v. Diedrich, 141 id. 665; Lester v. 
People, 150 id. 408; Leopold v. People, 140 id. 552.)”’ 
The same rule has been adhered to in Hoke v. The Peo- 
ple, 230 Ill. 190; Rothschild & Co. v. Steger Piano Go., 
256 id. 200; The People v. Buconich, 277 id. 294; The 
People v. Elbert, 287 id, 458, and later cases. In The 
People v. Elbert, supra, the court said: 
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“The distinction between civil and criminal con- 
tempts has been frequently made by this court. Prose- 
cutions for criminal ecntempts are usually those which 
are instituted for the purpose of punishing a person 
for misconduct in the presence of the court or with 
respect to its authority or dignity. When instituted 
for the purpose of affording relief between private 
parties the prosecutions are for civil contempts and are 
sometimes called remedial. (Hake v. Peopie, 230 Lil. 
174; O’Brien v. People, 2i6 Id. 354.) The dividing line 
between the acts constituting criminal! and those con- 
stituting civil contempts becomes indistinct in those 
cases where the two gradually merge into each other. 
In those cases contempts have been classified and pun- 
ished by the courts in some jurisdictions as criminal 
contempts and in others as civil contempts. Some 
courts adhere to the rule defining them as civil or crim- 
inal contempts, according: to the character of the suit 
in which they occur, designating them as civil con- 
tempts if the original suit is a civil suit and as criminal 
contempts if they arise in an original suit criminal in 
form. In most cases where they thus rest on the bound- 
ary line they are both civil and criminal contempts, 
and so far as the rights of the contemnors are con- 
cerned may be punished as either. ’’ 

This proceeding is instituted for the purpose only 
off punishing a person with respect to the court’s 
authority or dignity, and the charge is a criminal con- 
tempt. In a proceeding for criminal contempt, it is 
sufficient if the answer in the discretion of the court 
purges the defendant and he is entitled to be dis- 
charged. (People v. Seymour, 191 Ill. App. 389; af- 
firmed in the same ease 272 Ill. 295; Oster v. The Peo- 
ple, 192 Ill. 473.) 

In this case it is not necessary to determine the 
ownership of the car in question, It is sufficient under 
the answer of appellee and the pleadings to show that 
such title was in dispute. In Custer v. Agnew, 83 Ili. 
194, it was held: 
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‘This is a proceeding under section 23, of chapter 
125, Rev. Stat. 1874, page 991, wherein it is provided, 
that ‘if any sheriff unreasonably neglects to pay any 
money collected by him on execution, * * * when 
demanded by the person entitled to receive the same, 
he may be proceeded against as for a contempt,’ and 
provides for a forfeiture of five times the amount of 
lawful interest, etc. 

“The proceeding is summary and penal. It is 
plain it was never designed that, in such proceeding, 
any debatable fact should be tried in this summary 
manner upon affidavits. This statute applies only to 
cases where it is the plain, undisputed duty of the 
sheriff to pay, and where his failure to pay is wilful. ’’ 

An appeal does not lie from a judgment in a 
criminal contempt proceeding, but a defendant may 
have a review by a writ of error. (People v. O’Meara, 
216 Ill. App. 173, and the cases there cited.) In this 
ease it is very doubtful if this court has any jurisdic- 
tion or if appellant is entitled to a review. However, 
no motion has been made to dismiss, and finding no 
error in the record the judgment of the County Court 
of Macon County is affirmed. 

Judgment affirmed. 

A former opinion baving been filed and a petition 
for rehearing presented, the opinion is modified and 
the petition for rehearing denied. 
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General No. 8309 Agenda No. 3 
APRIL TERM, A. D. 1929 


Ray Bitner, Defendant in Error, ©) 


Vs. ed a 
Gerald Brown, By C. D. Brown, his Next Friend, 


Plaintiff in Error. 
Error to Cireuit Court of Coles County 
SHURTLEFYF, J. 


Defendant in error sued plaintiff in error in the 
Cireuit Court of Coles County to recover damages for 
injury caused to defendant in error in a collision be- 
tween the motor cycle of defendant in error, upon 
which he was riding, and plaintiff in error’s automo- 
bile, which was standing upon State Highway No. 16, 
a hard surfaced paved road running from Charleston 
to Ashmore. The accident occurred at about five-thirty 
o’clock in the evening of November 22, 1927. 

There were three counts in the declaration, the 
first count charging general negligence in the nandling 
and management of plaintiff in error’s machine. The 
second count charged that the plaintiff in error stop- 
ped his automobile on a hard surfaced State road 
(No. 16) in violation of the statute; and the third 
count charged that plaintiff in error stopped his auto- 
mobile on a hard surfaced State road and left it stand- 
ing thereon without any tail light burning or other 
warning in violation of the statute, ete., and that it 
was dark and defendant ran into the same, ete. Hach 
count charges that defendant in error was in the exer- 
cise of due care for his own safety and was injured and 
damaged. There was a trial by jury and a verdict in 
behalf of defendant in error in the sum of two thous- 
and dollars. 
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On the trial of the cause plaintiff in error, while 
represented by counsel, hac no guardian ad litem ap- 
pointed by the court or otherwise, although he testi- 
fied, and his statement was unchallenged, that at the 
time of the trial he was but nineteen years of age. At 
the close of plaintiff’s case and again at the close of 
all the evidence plaintiff in error submitted to the 
court proper motions and instructions that the jury be 
instructed to find a verdict for the defendant, which 
were refused. There were general motions for a new 
trial and in arrest of judgment, which were submitted 
to the court and each denied and judgment was en- 
tered against plaintiff in error. 

At the time of the accident plaintiff in error was 
driving an automobile and had with him his sister, 
two other girls and a boy named Adams, all of whom, 
including defendant in error, had been attending the 
Teachers College at Charleston. The girls had gotten 
out of plaintiff in error’s car before the accident and 
gone ahead. Defendant in error was riding the motor- 
eycle and following plaintiff in error, who was going 
east. The evidence shows that the automobile of plain- 
tiff in error had developed engine trouble at the foot 
of the hill arising from the river, It had been stopped 
and pushed off the pavement once after reaching the 
top of the hill while plaintiff in error attempted to ad- 
just it. The trouble was that the gas did not get 
through the line fast enough. Plaintiff in error would 
run the car as far as it would go and then wait until 
enough gas would get through to run it another short 
distance. About five hundred feet from the top of the 
hill, on a straight road, the car again stopped. It had 
been there some two or three minutes, plaintiff in er- 
ror sitting behind the wheel. Adams had gotten out 
to wave to defendant in error for the purpose of seek- 
ing help. He was about five or six feet from the rear 
of the car. Defendant in error testified that he had a 
good light, which would light the road clearly frorn 
two to three hundred feet, and that he was looking 
straight ahead 
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all the time but did not see tle autcmobile of plain- 
tiff in error in time to prevent runying inte it. Two 
automobiles had gone by it shortly before. Defendant 
in error states that he was running only twenty-five 
miles an hour. He further states that there was a 
train on the railroad, the headlight of which dazzled 
him back at the top of the lull, but he testified that 
this had little to do with the fact that he did not see 
the automobile. Defendant in error testified that he 
look straight ahead all the time but that he neither 
saw the car nor Adams waving. He further testified 
that plaintiff in error’s car was muddy and had the 
appearance of the cement paving. There was a sharp 
conflict as to whether there was a tail ight burning at 
the rear of plaintiff in error’s car. 

There was no proof offered tending to show tiat 
it was one hour after the setting of the sun, and in 
fact it is suggested on the argument that the almanac 
shows that on the day in question the sun set at 4:58 
o’clock p. m., about thirty minutes before the accident 
happened. No testimony was presented tending to 
show that plaintiff in error voluntarily stopped his car 
upon the pavement, or that its stopping in any manner 
was due to the negligence of plaintiff in error. On the 
other hand, plaintiff in error argues strenuously on 
the proof presented that defendant in error was guilty 
of contributory negligence, The record is brought to 
this court by writ of error for review. 

From our examination of the record we conclude 
that if the accident happened within one hour after 
sun set, and plaintiff in error did not voluntarily stop 
the car on the pavement and was guilty of no negli- 
gence in that regard, defendant in error will be com- 
pelled to recover, if he recover at all, under the first 
count in the declaration charging generai negligence 
in the operation and management of the car. We do 
not go further into the merits of the case inasmuch as 
the proofs will have to be presented to another jury. 

The uncontradicted evidence in the record is, that 
plaintiff 
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in error at the time of the trial was a minor and only 
nineteen years of age and that no guardian ad litem 
was appointed by the court to protect his interests. It 
was held in Thurston v. Tubbs, 250 Ill. 542: 

“Since the failure of the court to appoint a guar- 
dian ad litem for plaintiff in error to represent him 
and protect his rights in the premises requires a re- 
versal of the decree, we do not deem it proper to ex- 
press any opinion upon any question relating to the 
merits of this case until plaintiff in error has had an 
opportunity to be heard by a guardian ad litem ap- 
pointed by the court to properly protect his interests. 
The record should affirmatively show that a guardian 
ad litem was appointed to appear and answer for in- 
fant parties, otherwise the judgment or decree will be 
reversed on error or appeal. 22 Cyc. 636; Essington v. 
Neill, 21 [1l. 139; Rhoads v. Rhoads, 43 id. 239; Hall v. 
Davis, 44 id. 494; Roodhouse v. Roodhouse, 132 id. 
360; Ames v. Ames, 151 id. 280; Phillips v. Phillips, 
185 id. 629; Binns v. LaForge, 191 id. 598; White v. 
Kilmartin, 205 id. 525.’’ 

This seems to be the last holding of the Supreme 
Court upon this question. 

Counsel for defendant in error seriously contend 
that this question cannot be first raised in this court; 
that if it is an error it is an error of fact which must 
be corrected in the lower court and cannot constitute 
error upon review, citing: French v. Creath, 1 Ill. 
(Breese) 12; Beaubien v. Hamilton, 3 Scam. 213; 
Mains v. Cosner, 62 Ill. 465. 

In French v. Creath, supra, a defendant upon 
review sought to reverse a judgment against him ob- 
tained by a minor in a case where a minor appeared 
as plaintiff without a ‘‘next friend,’’ and the court 
refused to hold it was error. The interests of the minor 
had been in no way injured and the defendant was 
not harmed. 
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In Beaubien v. Hamilton, supra, plaintiff in error, 
a minor, suffered a default judgment to be taken 
against him in the lower court and sought a review 
in the Supreme Court, urging as an assignment of 
error his infaney which asked the Supreme Court to 
establish, it no wise appearing in the record in the 
court below. This constituted an error in fact whicli 
only the lower court could correct. 

In Mains v. Cosner, supra, substantially the same 
state of facts existed, though the opinion in the case 
states: ‘*The fact of infancy. if it was a fact appeared 
only incidentally on the examination of one of the 
witnesses.’’ It does not appear that defendant made 
any motion either for a new trial or in arrest of judg- 
ment, and the court properly held that the error was 
an error of fact and that defendant should have made 
a motion in the court below to set aside the verdict 
and judgment. Defendant in error in this case insists 
that the question was not raised in the court below. 
With this contention we can not agree. Plaintiff in 
error made a general motion for a new trial and upon 
the overruling of that motion a motion in arrest of 
judgment, which was also overruled; both of which 
motions and the rulings thereon were incorporated in 
the bill of exceptions. These motions stated no grounds 
npon which the motions were based and the provisions 
of the statute were, therefore, waived. (Sec. 77, Chap. 
110 Revised Statutes (Cahiil’s); 0.0. & F. BR. V. R. R. 
Co. v. McMath, 91 Ill. 109; Met. West Side El. R. R. 
Co. v. White, 166 id. 378; Chicago Union Traction Co. 
v. City of Chicago, 209 id. 445.) Plaintiff in error, 
therefore, has preserved by exception every error in 
the rulings of the court in passing upon those motions 
that presents any existing cause for a new trial or an 
arrest of judgment. It is presumed that all such mat- 
ters were presented to the court below. The testimony 
of plaintiff in error was presented and was uncontra- 
dicted that he was a minor of tender years. It is in the 
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record. Plaintiff in error can not be charged with the 
superior wisdom that he should have presented the 
subject in some other legal form. He is not even deem- 
ed of sufficient discretion if he is a minor to employ 
counsel in his behalf. This court is compelled to take 
the record as establishing the infancy of plaintiff in 
error, and from the record we presume it was called 
to the attention of the court. The question is, how does 
it affect the merits of the judgment entered? it is true 
that the rule laid down in Thurston v. Tubbs, supra, 
refers to a long line of chancery cases, but the rule is 
the same in equity and at law. The subject was dis- 
cussed in Peak v. Shasted, 21 Ill. 137, and the court 
say that such a judgment is voidable and not void, and 
held: ‘‘At the November term following, Peak, after 
having given a notice, entered a motion to set aside 
the judgment, upon the grounds that he was, at the 
time the writ issued and the judgement was rendered, 
a minor under twenty-one years of age, and because 
no guardian appeared or was appointed to defend the 
action, In support of the motion, he filed an affidavit 
of his father, from which it appears the cdiefendant was 
a minor when the judgment was rendered, and for 
some months afterwards, but the court on the hearing 
overruled the motion. From this decision he appeals 
to this court. 

‘““The doctrine is familiar that a minor can only 
appear to defend by a guardian, and not in person or 
by attorney. And in case the minor fails to appear, to 
have a guardian appointed, it is the duty of the court, 
on application by plaintiff, to appoint a guardian, 
which, to be regular, must be done before plea. 2 Mc- 
Pherson on Infants, 359. And if ani nfant appear in 
person or by attorney, it is error in fact, and may 
be assigned in the court in which the judgment was 
rendered. 4 B. and Ad. 90; Meredith v. Sanders, 2 
Bibb, 101. And a judgment or decree rendered without 
any guardian, or an appearance by attorney, is not 
void, but merely voidable on error brought. Porter v. 
Robinson, 3 A. K. Marsh. 253. 
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And if an infant appear in person or by attorney, it is 
error in fact, and may be assigned in the court in whieh 
the judgement was rendered. 4 B. and Ad. 90; Mere- 
dith v. Sanders, 2 Bibb, 101. And a judgement or de- 
eree rendered without any guardian, or an appear- 
ance by attorney, is not void, but merely voidable on 
error brought. Porter v. Robinson, 3 A. IK. Maysh. 
253. It would then follow, that if the appellant was 
at the time of the rendition of this judgment, a minor, 
there was error in fact in its rendition, for the want of 
appearance by a guardian. The plaintiff should have 
applied to the court, if the defendant was a minor, 
and had a guardian ad litem appointed, and having 
failed to do so, he cannot object if the judgment is set 
aside, on its appearing that the defendant was a minor. 

“But it is urged that the oaly mode by which a 
judgment can be reversed for error in fact, is by writ 
of error coram vobis. That it may be done by this writ 
is true, but this court has repeatedly held that it may 
likewise be done by motion. Sloo v. The State Bank, 1 
Seam. R. 428; Beaubien v. Hamilton, 3 Scam. R. 213. 
By the former practice in England, it could alone be 
done by this writ sued out of the court in which the 
supposed error existed; and this writ is still in use 
in some of the States of the Union, while in many of 
them it has gone into disuse, and has been superseded 
by motion to amend. Pickett v. Signweod, 7 Pct. RB. 
148, 

“The objection that it is an error in fact, and 
should be tried by a jury, is we think without force. 
If the fact is disputed, the court can hear and dispose 
of the motion, and there are grounds for doing so, set 
aside the judgment, and let the defendant in to plead, 
and then the fact would be tried by a jnry. When the 
court sets aside the judgment and the party files his 
pleas, the plaintiff may reply any matter in avoidance 
of the plea that he might have done, had the plea been 
filed on the return of the process. ’’ 

In Hall v. Davis, 44 Ill. 498, the court held: 
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‘Tt was also held, that, if a minor defendant should 
appear in person, or by attorney, it would be error in 
faet, which may be assigned in the court rendering the 
judgment. Also, that a judgment or decree against a 
minor without a guardian, may be set aside, on motion, 
in the court rendering it, and let such defendant in to 
plead. In that case, the application was made to the 
court on motion. and we said that such practice was 
regular. In this case, it appears by the petition, that 
no appearance was entered by Mary J. Davis, either 
in person, by guardian, attorney or otherwise, nor 
does any such appearance appear from the record in 
the cause. It appears from the petition, verified by 
the oath of the petitioner, that she was a minor when 
all of these proceedings were had, and that her rights 
were not protected in the deeree of the court. This, 
then brings this case within Peak’s case. The courts 
below should have allowed the petition, and let Mary 
J. Hall in to defend the syit, and, on a final hearing, 
have rendered such a deeree as should be required by 
the case made by the parties. 

““So far as relates to the application of Mrs. Hall, 
it however, depends upon other principles. She was 
then of age, under no disability, and was free to defend 
her application and to assert her rights, She was not 
a party to the suit, and we know of no rule of practice 
which would authorize the court to set aside the decree 
on her motion. ’’ 

In Millard v. Marmon, 116 Tl. 653, the eourt held: 

“‘In Peak v. Shasted, 21 Ill. 137, (a ease where a 
judgment was rendered against a minor in an action 
at law,) it was held that a minor could only appear 
and defend by a guardian, and if the minor failed to 
appear and have a guardian appointed, it was the duty 
of the court to appoint one to defend the action. The 
court also held that a judgment rendered against a 
minor without the appointment of a guardian, was not 
void, but merely voidable. In Kesler v. Penninger, 59 
Ill. 184, the rule announced in the case last cited was 
approved, and it was held to be error to proceed to a 
trial 
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without the appointment of a guardian. Here, the 
judgment having been rendered against a minor with- 
out the appointment of a guardian to defend the action, 
may be regarded as erroneous or voidable, but we are 
aware of no well considered case which holds that such 
a judgment, when called in question collaterally, as 
here, is void. As said before, the justice had jurisdic- 
tion of the subject matter and of the person, and al- 
though the judgment was erroneous or voidable, it can 
not, under any well settled rule of law, be held to be 
void in a collateral proceeding. ”’ 

In all these cases it is held that such a judgment 
is erroneous and voidable and that error can be as- 
signed on the ruling of the trial court thereon. It would 
serve no useful purpose, as contended by defendant in 
error, that the defendant, claiming to be a minor, must 
stand by and await the entry of a judgment against 
him and then file his motion in the nature of a motion 
coram nobis to correct an error of fact in the record. 
It was the duty of the plaintiff in the case, as soon as 
that question appeared in the record, to cause the 
question to be determined in some proper form, and if 
it was determined that plaintiff was a minor a guar- 
dian ad litem should have been appointed and plaintiff 
in error should have been compelled to again plead. 
This was not done and plaintiff in error can take ad- 
vantage of the error in this court and as the record 
now stands the motion in arrest of judgment should 
have been granted and plaintiff in error should have 
been granted a new trial. 

For the errors appearing in the record, the judg- 
ment of the Cireuit Court of Coles County is reversed 
and the cause remanded for further proceedings, not 
inconsistent with this opinion. 

Reversed and remanded. 
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APRIL TERM, A. D. 1929 


Nellie Barr Flickner, Appellee, 
vs. 


Hanna Barr, et al., Appellant. 
Appeal from the Edgar County Cireuit Court. 
SHURTLEFF, J. 


On the 16th of July, 1928, Nettie Barr Flickner 
filed her bill in the Circuit Court of Edgar County, 
Illinois, together with an order in vacation of Honor- 
able George W. Bristow, one of the judges of said 
court, directing the clerk to issue a writ of injunction 
as prayed therein. The bill alleged that one William 
A. Barr departed this life on or about the 18th day 
of July, 1925, leaving a last will and testament, and 
leaving the appellant, Hanna Barr, him surviving. 
The bill alleged that in his lifetime the said Wiiliam 
A. Barr was seized of a fee simple title te an undivided 
one-third of certain lands described in the bill and 
consisting of about two hundred thirty-nine acres. 

The bill further alleged that after the death of 
William A. Barr, appellant, Hanna Barr filed with 
the Recorder of Deeds of Edgar County a deed, which 
purported to convey from William A. Barr to her the 
said undivided one-third of the said lands, and the 
same appeared on its face to have been executed on 
December 22, 1923; said deed being filed for record 
September 9, 1925, after tha death of the said William 
A. Barr. 

The bill further alleged that the appellant, Hanna 
Barr, who was made defendant in the bill of complaint, 
claimed that William A. Barr in his lifetime executed 
a last will and testament in and 
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by which the said decedent devised the same real estate 
as described in the purported deed to her. 

The bill further alleged that the said Hanna Barr, 
if in fact there ever was a deed made, kept the same 
concealed and kept concealed all information regard- 
ing the same and its execution, and did not have the 
same recorded until after the death of William A. Barr. 

The bill further alleged that at the time of the 
execution of said purported deed, said William A. 
Barr was wholly incompetent mentally and physically 
to sign his name or to execute, acknowledge or deliver 
any deed or transact any business whatever; that the 
said Hanna Barr secured the execution of the ceed 
through fraud and circumvention and undue influence 
and without any consideration whatever; and if it was 
executed at all, could not have been other than a gift 
by William A. Barr, the decedent, to his wife Hanna 
Barr, and was made for the purpose of defrauding the 
creditors of the said William A, Barr and those who 
had dealt and who must therefore deal with him, and 
particularly to defraud complainant of her just claim 
against the said William A. Barr and his estate as set 
forth in the bill. 

The bill further alleges that after the death of 
William A. Barr, his widow, the said Hanna Barr, 
upon a petition filed by her, was appointed the exeeu- 
trix of the said will and of the estate of William A. 
Barr, qualified as such and has been from that time 
down to the present acting as such executrix . 

It is further alleged in the bill that on January 3, 
1928, Hanna Barr filed her complaint for partition of 
the lands, alleging that by virtue of the deed she was 
the owner of an undivided one-third interest; and that 
at the February term of the Circuit Court of Edgar 
County a decree of partition was rendered and com- 
missioners appointed, who reported that said lands 
were not susceptible to division and partition, and the 
lands were ordered 
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sold by the Master in Chancery of Edgar County for 
$10,277, and that said moneys were paid to the Master 
in Chancery and are now held by him for distribution 
among the parties in interest, subject to the order and 
decree of the Edgar County Circuit Court; that by the 
terms of said order of distribution there was due said 
Hanna Barr the sum of $3,158.99 out of the proceeds 
of the sale of said lands, to which moneys said Hanna 
Barr claims title by virtue of the alleged deed. 

The bill further alleges that the appellee on April 
26, 1926, filed her claim in the County Court of Edgar 
County against the estate of William A. Barr for four 
thousand dollars, and that afterwards on July 6, 1928, 
and after the filing of the bill for partition and the 
rendition of the decree therein, said claim was allowed 
after a hearing on the same in said County Court; and 
that it was ordered by said Court that said elaim be 
paid the appellee out of the proceeds of the estate of 
William A. Barr. 

The bill further alleges that by virtue of the fraud 
and cireumspection and undue influence of Hanna Barr 
over said decedent, the said William A. Barr executed 
said purported deed at a time when he was of unsound 
mind and was physically wholly incapable of writing 
his name or mentally comprehending or understanding 
the act in which he was engaged or any business what- 
ever; and that the said Hanna Barr attempts to hold 
the moneys as against bona fide creditors and particu- 
larly appellee’s claim as a bona fide creditor of said 
estate, and to defraud her out of the payment thereof. 

The bill further alleges that the Circuit Court of 
Edgar County would be in session July 16, 1928, and 
that Fred Rhoads, Master in Chancery, who held the 
money ready for distribntion, was about to pay the said 
sum of $3,158.99 to the said Hanna Barr unless re- 
strained from so doing, and that the appellee would 
lose her claim. 
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The bill alleges that the said decedent, William 
A. Barr, had no other property or estate other than 
the one-third interest in the land conveyed, and that 
the said Hanna Barr, his widow, had no property other 
than the interest so conveyed in said lands. 

The bill prays that upon a hearing the Master im 
Chancery be ordered by the court to pay the amount 
in his hands to the appellee or to the said Hanna Barr 
as executrix so that it can be applied on the debts of 
the estate, and that the said Master be enjoined from 
paying said money to the said Hanna Barr, and that 
the said Hanna Barr be restrained from selling, as- 
signing or in any manner disposing of her claim for 
the purpose of hindering and delaying the appellee in 
the collection of her said claim; and that the appellee 
have such other and further relief in the premises as 
equity may require and to the court should seem meet. 

To this bill of complaint the defendant, Hanna 
Barr, filed her answer. The defendant, Fred Rhoads, 
did not answer the bill. 

The answer of the defendant, Hanna Barr, after 
saving and reserving to herself all insufficiencies of 
the bill, admitted in said answer that William A. Barr 
was seized of the lands described in the bill; that after 
his death she caused to be filed in the office of the 
Recorder of Deeds of Edgar County the deed deseribed 
in the bill; and admitted that there was a last will and 
testament, but denied that said wilh was operative 
upon the said described real estate for the reason that 
the decedent had conveyed the lands mentioned in the 
will prior to his death and prior to the admitting of 
the will to probate. The defendant Hanna Barr in 
her answer denied that she concealed said deed and all 
information regarding the same as charged in the bill; 
denied that at the time the deed was executed William 
A. Barr was not of sound mind and memory and 
physically able to sign his name and transact business; 
denied that said deed was secured by 
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fraud and circumvention, and denied it was a gilt 
either wholly or in part without the receipt of any- 
thing in value; but the answer does not allege, nor 
set out what consideration was giveu for the deed, if 
any. The answer denies that said deed was made for 
the purpose of defrauding creditors or defrauding the 
appellee of her just claims, but does not set out any 
property owned by the estate. The answer denies that 
the appellee then or at any time had a just and valid 
claim against the said William A. Barr or against 
his estate for four thousand dollars or any other 
amount. The defendant in her answer asserts the fact 
to be that at the time said deed was executed and 
delivered to the defendant, the appellee was not a 
creditor of said William A. Barr. The defendant ad- 
mits that after the death of William A. Barr she pe- 
titioned the County Court for letters testamentary 
upon his estate and was appointed executrix of the 
last will and testament of Wiliam A. Barr; that she 
qualified and has been acting as such executrix. 

The defendant admits that after tha death of 
William A. Barr she filed a bill for partition, as al- 
leged in the bill of complaint, and states the fact to be 
that among other persons made parties defendant to 
said bill was Nettie Barr Flickner, the appellee; that 
she was served with summons and defaulted; that after 
the decree of partition was entered she appeared and 
lad a decree entered modifying the decree of partition 
in certain respects, but denies that said decree was in 
any manner changed or modified as to the undivided 
one-third interest in said real estate conveyed by said 
purported deed; and that thereafter there was a sale 
by the Master in Chancery. The answer sets out that 
Nettie Barr Flickner purchased the land sold, accepted 
the title and executed a mortgage covering the saicl 
real estate after the Master in Chancery had delivered 
to her a deed for the same; that said deed and the 
mortgage so executed and delivered was recorded in 
the office of the Recorder of Deeds of Edgar County, 
Illinois, and that by virtue of the purchase of said 
real estate 
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appellee is estopped from maintaining her bill of com- 
plaint. The defendant admits that appellee filed her 
claim in the County Court against the estate of William 
A. Barr; admits that the same was allowed in the sum 
of four thousand dollars, but charges that the allow- 
ance of gaid claim was the result of misconduct on the 
part of one James kk. Lauher, attorney for the execu- 
trix, in that the said James K. Lauher did not comply 
with the request of the defendant as executrix to be 
present at the time such claim came up for hearing; 
but does not set forth any facts which show any dili- 
gence on the part of the executrix herself or wherein 
the said attorney was negligent. 

The answer further denies that William A. Barr 
executed the deed or the will by virtue of any fraud, 
circumvention or undue influence exercised by the de- 
fendant over him; and further denies that the said 
William A. Barr was of unsound mind or memory or 
physically incapable of signing his name at the time 
said instruments were executed; and further denies 
that said deed and will and the conveyance by virtue 
thereof, was a gift; and further denies that the de- 
fendant attempts to hold the same by virtue of any 
fraudlent transaction. 

The defendant further denies that said William 
A. Barr’s estate amounts to nothing, but does not set 
forth of what the estate consists or what property 
belongs to the estate out of which any claims may be 
satisfied or paid. 

The defendant denies that the court has jurisdic- 
tion over the subject matter contained in the bill, and 
denies that there is any equity set forth in the bill. 

After the filing of the answer on October 8, 1928, 
on to to-wit, November 20, 1928, the defendant filed 
her motion to dissolve the temporary injunction on the 
following grounds: that there is no equity on the face 
of the bill and that the material allegations of the bill 
are denied by the defendant’s answer. 
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Upon hearing the court overruled the motion to dis- 
solve the temporary injunction. 

The foregoing is substantially a statement of the 
facts set out in the pleadings and the action taken 
by the court. Appellant has appealed from this imter- 
locutory order. The answer filed by appellant was 
not sworn to. 

It is eontended that the allegations of fraud are 
vague and general and insufficient to support an in- 
junction. The bill proceeds upon the theory that Wil- 
lam A. Barr in his lifetime conveyed the lands in 
question to his wife, Hanna Barr, for no consideration, 
and that Barr, having no other property of any kind, 
made this conveyance for the purpose of defrauding 
his ereditors and that he was indebted to appelice. 
It is further charged that at the time of the execu- 
tion of the purported deed Barr was wholly ineom- 
petent mentally and physically to sign his name or 
to execute, acknowledge or deliver any deed or trans- 
act any business whatever, and that the deed was con- 
cealed and not placed of record until after Barr’s 
death. We can not hold that these allegations are 
vague or general. It is contended by appellant, no 
replication having been filed, that this is a hearing on 
bill and answer, and that the allegations in the ans- 
wer are to be taken as true, yet no notice was given 
complainant of answer filed, under section 28 of chap- 
ter 22 of the Revised Statutes, and the cause was never 
set down for hearing upon bill and answer in the Cir- 
cuit Court as required by the chancery practice. The 
answer not being sworn to this motion to dissolve 
the injunction for want of equity appearing upon the 
face of the bill does not involve the merits of the cause, 
must be treated as a demurrer te the bill, and for the 
purposes of the motion in this cause admits the truth 
of all the allegations in the bill. (Bill Board Publish- 
ing Co. v. McCarahan, 151 II. 
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App. 227; Smith v. Kochersperger, 173 id. 201; Marks 
v. Chicago Yacht Club, 121 id. 308, affirmed 219 Ill. 
417.) 

Appellant further contends, appellee having been 
a party to the partition proceeding, that the deerce in 
that cause is res adjudicata and that appellee cannot 
attack the right and title of appellant to the lands in 
question or the proceeds thereof in this collateral pro- 
ceedings, citing Chapman v. Chapman, 256 Ill. 593. 
But in a substantially similar case, Deke v. Huenke- 
meier, 289 Ill. 154, the court held: ‘‘“The former de- 
cree is conclusive only as to facts directly and dis- 
tinetly put in issue and the finding of which is neces- 
sary to uphold the decree. In ascertaining whether a 
particular matter has become res judicata the reason- 
ing of the court is less regarded than the judement or 
decree itself and the premises which it necessarily 
affirms. (1Freeman on Judgments, secs. 258, 259.) 
Under no circumstances will a judgment or decree take 
effect upon rights not then existing. (1 Freeman on 
Judgements, sec. 329;15 R. GC. L. 977-982; EKenealy v. 
Glos, 241 Ill. 15.) The former decree is no bar to ap- 
pellant‘s right of recovery of her award, if such right 
she has.’’ 

Appellee had no standing in a court of equity to 
enforce her claim until she had exhibited it and pro- 
cured its allowance in the Probate court. Winslow v. 
Leland et al, 128 Ill. 339. In this ease the court holds: 

‘Not only is it true that when a debtor dies, the 
law gives new legal remedies against his representa- 
tives, but the rule is imperative that, to entitle a 
creditor to share in the distribution of his estate, those 
remedies must be pursued. A creditor of a deceased 
person must exhibit and prove his claim in the county 
court before he can be entitled to payment. RBeitzell 
v. Miller, 25 Ill. 67. And in this respect, judgment 
creditors, except so far as their judgments are liens 
on real estate, and simple contract 
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creditors, stand upon the same footing. Paschall v. 
Hailman, 4 Gilm. 285; Turney v. Gates, 12 Ill. 141; 
Clingman v. Hopkie, 78 id. 152. It is difficult then 
to see how the mere fact that a cneditor has ex- 
hausted his legal remedies against his debtor while 
living, can furnish a sufficient ground for proceeding 
by ecreditor’s bill to reach personal estate while the 
administration is in progress, especially where no 
fraud is charged against the intestate, and Sie only 
scope of the bill is, to seek a remedy against the 
fraud or failure of duty of the administrator himself, 
and to reach property which the administrator is en- 
titled to but which he has failed to get into his pos- 
session. ”’ 

Appellee is not attacking the decree in partition 
collaterally or otherwise, but as a creditor is seeking 
to subject to the payment of the decedent’s debts the 
proceeds of lands and premises that are by law sub- 
ject to the payment of said debts. 

In the opinion of this court the Cireuit Court of 
Edgar County did not abuse its discretion in refusing 
to dissolve the temporary injuaction. It follows that 
the decree of the Circuit Court of Edgar County is 
affirmed. 

Decred affirmed. 
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Catherine Knox, Executrix of the Last Will and Test- 
ament of Isabelle Cooney, deceased, Appellant, 
Vs. 

William Maher and Pleasant Plains State Bank, 


Appellees. 
Appeal from the Cireuit Court of Sangamon County. 
SHURTLEFF, J. 


This is an appeal by Catherine Knox, executrix 
of the estate of Isabelle Cooney, deceased, from the 
judgment of the Cireuit Court of Sangamon County, 
directing the Pleasant Plains State Bank to deliver to 
Appellee William Maher a certain promissory note 
held by said bank, but claimed by said executrix as 
assets of the estate of said deceased. The case was in 
the Cireuit Court upon appeal from the Probate Court 
and_by stipulation of the parties the cause was heard 
in the Cireuit Court upon a transcript of evidence and 
proceedings had in the Probate Court. The leading 
and undisputed facts are substantially as follows: 

Isabelle Cooney in hei lifetime lived near the 
village of Pleasant Plains in Sangampn County, and 
William Maher, a much younger person, practically 
grew up in her home; in fact, he was commonly 
known in the neighborhood as ‘‘ Billy Cooney.’’ Some 
years before her death Mrs. Cooney loaned forty-three 
hundred dollars to a neighboring farmer, Frank Here- 
enrother. Upon a renewal of the note and desiring, as 
it is admitted, to make a gift to William Maher, Mrs. 
Cooney, together with said Frank Hergenrother, went 
to the Pleasant Plains State Bank and by their direc- 
tion a promissory note was prepared by George Pur- 
vines, the cashier of said bank, in words and figures 
as follows: 
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£4300 .00 Nov. 25th, 1922. 
Pleasant Plains, Il. 


‘‘Five years after date I promise to pay to the 


order of . . . . Mrs. L. C. Cooney or Wm. Maher, 
in event of the death of Mrs. L. ©. Cooney. 
HoriyethinecmEluneirecdamer senses. ene no Dollars 


THE PLEASANT PLAINS STATE BANK 
Pleasant Plains, Ulinois. 

‘‘Value received with interest at the rate of 3 per 
cent from date until paid. 

Frank Hergenrother.’ 

The note after being executed, was left by diree- 
tion of Mrs. Cooney with the bank for safe keeping, 
but without any specific order fas to the celivery 
thereof. My. Purvines put the note in an envelope, 
containing no other papers, and placed the same in a 
cabinet in said bank consisting of open boxes, lettered 
from A to Z, and in the particular box marked ‘‘C.”’ 
Mrs. Cooney had other papers in the bank, but the 
same were in no manner attached to said envelope. 
Purvines stated that he considered that the bank was 
holding the note for all the parties thereto as their 
interests might appear, which the court held, however, 
was incompetent. 

Mrs. Cooney died testate on or about December 
20, 1923, and her will was duly probated in the Pro- 
bate Court of said Sangamon County. At various 
times after the making of said note she expressed her 
wish that the amount thereof should be paid to Wil- 
lam Maher, of whom apparently she was always very 
fond. 

On January 16, 1928, the executrix filed a peti- 
tion in the probate court under section 81 of the Ad- 
ministration Act for a citation against said Pleasant 
Plains State Bank to show cause why said note should 
not be delivered up to said executrix as assets of said 
estate, and also prayed therein that said Frank Here- 
enrother and William Maher be notifed, and such 
citation 
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was duly issued and the parties thereto served. In the 
petition it was expressly stated that said promissory 
note was intended as ‘‘an expression of a desire to 
make a gift to said William Maher,’’ but it was alleged 
that ‘‘said gift was never effected by the delivery of 
the possession of said note to said William Maher.’’ 

The bank answered said petition, admitted that 
it held the note and asked the direction of the court 
relative thereto. Frank Hergenrother did not answer. 
William Maher filed an intervening petition and ans- 
wer setting up that both as a gift to him from Mrs. 
Cooney, and also by virtue of the contraet between 
her and Frank Hergenrother, said note and the right 
to collect the same became his own exclusive property. 

Upon the hearing in the probate court there was 
no dispute as to the facts which were as above set 
forth, and which were testified to by said George 
Purvines and Frank Hergenrother. There, as here, 
the sole question was as to the legal right under the 
faets which were undisputed. 

The probate court on March 26, 1928, the March 
term, 1928, thereof, entered an order denying the peti- 
tion of said executrix, finding that the note in question 
was the property of William Maher and ordering said 
bank to deliver said note to said William Maher. 
Neither at the time of entering said judgement nor a 
any time thereafter did the petitioner pray any appeal 
in the probate court to the circuit court. But on April 
12, 1928, that is to say at a subsequent term of said 
probate court, and without any previous order there- 
for, the appellant herein presented to the judge of the 
probate court an appeal bond in the sum of two hun- 
dred dollars for an appeal to the circuit court, which 
bond was thereupon approved by the probate court 
and a transcript of record ordered. 

Pursuant to that order the transcript of proceed- 
ings in said 
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probate court was prepared and certified to the cir- 
cuit court. And thereupon the said Appellee William 
Maher, limiting his appearance to the special purpose 
involved, entered his motion in the cireuit court to 
dismiss said attempted appeal from the probate court 
for the reasons: (a) that no motion or order for such 
appeal was ever made or entered at the term of said 
probate court wherein the judgment attempted to be 
appealed from was rendered; and, (b) that after the 
term at which said judgment was entered, and with- 
out an order entered during said judgment term, the 
probate court had no further jurisdiction to allow 
said appeal. Upon an entering of said motion to dis- 
miss the appeal the circuit court denied the same, to 
which order the said Appellee William Maher duly 
excepted and at the same term a bill of exceptions 
was duly allowed showing the action on said motion to 
dismiss. 

Thereafter in the cireuit court, as already indi- 
cated, it was stipulated that the cause might be heard 
upon the transcript of proceedings and evidence heard 
in the probate court, and such hearing was according- 
ly held. The cireuit court entered a judgment sub- 
stantially as was entered by the probate court, find- 
ing that said William Maher was the owner of and 
entitled to possession of the said note and ordering 
and directing that the Pleasant Plains State Bank de- 
liver the same to said William Maher, and directing 
the dismissal of said petition. From that judgment the 
appellant prosecutes this appeal. 

It is first contended by appellee upon cross error 
filed that the Cireuit court of Sangamon county erred 
in not dismissing appellant’s appeal to that court for 
the reason that no appeal was taken by appellant from 
the probate court within the term at which the judg- 
ment was rendered. Appellant attempted an appeal in 
the manner provided for taking appeals from justices 
of the peace. It is contended that it did not effect an 
appeal. No 
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order was entered allowing an appeal, fixing the 
amount of the bond or taking an appeal during the 
term at which the final order was entered. Appel- 
lant contends that the appeal was taken under section 
124 of thd Administration Act and should be per- 
fected in the same manner as appeals are perfected 
from a judgment of a justice of the peace, citing: Mun- 
dy v. Mundy, 230 Ill. App. 269. 

There have been various interpretations of the 
statutes upon this subject by the different appellate 
courts, but no late case of the Supreme Court speci- 
fically discussing this question except Hall v. First 
National Bank, 330 Ill. 234. Appellee contends and 
presents that under the Constitution of 1818, provis- 
ion was made for the selection of justices of the peace 
to exercise such jurisdiction as the General Assembly 
might provide (sees, 1 and 8, article [V, Constitution 
1818), and that pursuant thereto justices of the peace 
were provided for by a statute enacted in 1845 (Chap. 
59, stat. 1845), and by another statute enacted in the 
same year provision was made for a court of probate 
in each county to be presided over by a justice of the 
peace. That statute provided that appeals might be 
taken from the court of such probate justice in the 
same manner and with like effect as appeals from the 
judgments and decisions of other justices of the peace 
(stat. of 1845, p. 426-429.) 

The Constitution of 1848 provided for the creation 
of the county court with jurisdiction in probate mat- 
ters and to be presided over by a county judge (secs. 
16 and 17, article V, Con. 1848)'. Under that constitu- 
tion and by an act passed in 1849 (Laws 1849, p. 62- 
67) county courts were established. By that act it 
was provided that the jurisdiction of the probate 
courts theretofore existing should be transferred to 
the county courts and that appeals from the judgments 
of such courts might be taken ‘‘in the manner pre- 
scribed by law,’’ and section 13 of that act provided 
that such appeals might be taken as in case of similar 
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judgments rendered by the probate court. It is con- 
tended that by statute the appellate procedure of the 
newly created county courts in probate matters was 
expressly made to conform to the practice theretofore 
prevailing and existing in the probate courts, and 
such, probate courts were essentially justice of the 
peace courts; they were not courts of record. 

The Constitution of 1870 continued the county 
courts (sec. 1, article VI,) vested them with probite 
jurisdiction (sec. 18, article VI) and provided that 
appeals might be allowed from their judgments, ‘‘as 
may be provided by law’’ (see. 19, article VI), and 
also authorized the General Assembly to provide for 
the establishment of probate courts (sec. 20, article 
VI). Section 29 of article VI further provided: 

*“All laws relating to courts shall be eweneral and 
of uniform operation and the organization, jurisdic- 
tion, powers, proceedings and practice of all courts, of 
the same class or grade, so far as regulated by law 
and the force and effect of the process, judgments and 
decrees of such courts, severally, shall be uniform. ”’ 
This provision of the Constitution and its relation to 
courts has been considered and applied in Kingsbury 
v. Sperry et al, 119 Ill. 286; Dawson v. Eustice, 148 
id. 346; People v. Hibernian Bank Ass’n. 245 id. 524; 
Pence v. Pettett, 211 Ill. App. 588. 

It was held in Dawson v. Eustice, supra, and 
Kingsbury v. Sperry et al, supra, that the probate 
court, when established, and the county courts in other 
counties, as respects all matters of probate and the ap- 
plication of guardians to sell or mortgage lands of 
minors, are of the same class or grade. 

Under the Constitution of 1870 the Administra- 
tion Act was passed in the year 1872, the provisions 
whereof throughout assume that the same would be 
executed by the county courts. That act contained two 
sections with regard to appeals. The first of said sec- 
tions, 
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being sections 68 (Par. 69, Chap. 3, Cahill), provided 
that: 

‘“‘In all cases of the allowance or rejection of 
claims by the county court, as provided in this Act, 
either party may take an appeal from the decision 
rendered to the circuit court of the same county, Mm 
the same time and manner appeals are now taken from 
justices of the peace to the circuit courts, by appellant 
giving good and sufficient bond, with security, to be 
approved by the county judge; and sueh appeals shall 
be tried de novo in the cirenit court. ”’ 

And section 124 ef said Act, which is also a copy 
of section 138 of the Wills Act of 1845, provides as 
follows (Par. 126, Chap. 3, Cahill): 

“Appeals shall be allowed from all judgments, 
orders or decrees of the county court, in all matters 
arising under this Act to the circuit court, in favor 
of any person who may consider himself aggrieved by 
any judgment, order or decree of such court, and from 
the cireuit court to the supreme court, as in other cases, 
and bonds with security to be fixed by the county or 
circuit court, as the case may be.’’ 

From the above it thus appeays that up to the 
time of the adoption of the Administration Act in 1872 
the appellate practice in probate matters was essen- 
tially the same as that prevailing in the courts of jus- 
tices of the peace. 

In the year 1874, however, our present county 
courts were reorganized by an Act approved March 
26th of that year and entitled, ‘‘An Act to extend the 
jurisdiction of County Courts and to provide for the 
practice thereof, to fix the time for holding the same, 
and to repeal an Act therein named.’’ By that statute 
the county courts as now existing were completely re- 
organized. After providing for the establishment and 
jurisdiction of said courts, including all matters of 
probate, section 122 of said Act contains the follow- 
ing with respect to appeals. (Par. 321, Chap. 37, Ca- 
hill): 
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“Appeals may be taken from the final orders, 
judgments and decrees of the county courts to the 
circuit courts of their respective counties in all mat- 
ters, except as provided in the following section, upon 
the appellant giving bond and security in such amount 
and upon such conditions as the court shall approve, 
except as otherwise provided by law. Upon such ap- 
peal the case shall be tried de novo.’’ 

The probate courts were created by an act ap- 
proved April 27, 1877, entitled ‘‘An Act to Establish 
Probate Courts in all counties having a population of 
70,000 or more, to define the jurisdiction thereof, and 
to regulate the practice therein, and to fix the time for 
holding the same.’’ (Pars. 331-354, chap. 37, Cahill. ) 

After providing for the establishment of such 
courts, and fixing the jurisdiction thereof to incinde all 
probate matters concurrently with the county courts, 
said Act contains the following provisions in section 
11 thereof with respect to appeals to the cireuit court 
(Par. 341, Chap. 37, Cahill:) 

““Appeals may be taken from the final orders, 
judgments and decrees of the probate courts to the 
circuit courts of their respective counties in all mat- 
ters except in proceedings on the application of exeeu- 
tors, administrators, guardians and conservators for 
the sale of real estate, upon the appellant giving bond 
and security in such amount and upon such appeal 
the case shall be tried de novo.’’ 

Under the reorganization of the county court in 
1874 and the establishment of the probate court in 
1877, exch was made for the first time a court of record. 

In Mundy v. Mundy, 230 Ill. App. 269, cited by 
appellant, the court holds: 

“Tn a ease of this kind the right to appeal is gov- 
erned 
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by section 124 of the Administration Act (Cahill’s Hl. 
St. ch. 8, par. 126.) Any person who may feel him- 
self aggrieved by the judgment of the county court may 
appeal whether he is a party to the record or not. 
Collins v. Kinnare, 89 Ill. App. 236; Weer v. Gend, 
88 Ill. 490. The appeal may be perfected in the same 
manner as appeals from justices of the peace. Beards- 
ley v. Hill 61 Ill. 354. It is not necessary that an 
appeal should be prayed in the county court or that 
the court should enter an order ailowing the appeal. 
Fix v. Quinn, 75 [ll. 232; Haaren v. Miller, 139 Ill. 
App. 405. It necessarily follows that appellant had a 
right to appeal without the other respondents signing 
the appeal bond. ’’ 

Mr. Justice Dibell, in the ease of Pence v. Peitett, 
211 Ill. App. 588. gave a great deal of consideration 
to the construction of these various statutes for appeal, 
and on page 592 held: ‘‘If section 68 of the Administra- 
tion Act (J. & A. Par, 117) applies to appeals from 
the allowance or rejection of claims by the Probate 
Court, then the bond given in this case was insufficient 
because not double the amount of the judgment and 
costs. We see no escape from the conclusion that by 
section 8 of the Probate Court Act (J. & A. Par. 3266) 
the Administration Act is embodied therein. If so, 
there is one general provision for appeals under sec- 
tion 11 of the Probate Court Act. (J. & A. par. 3269), 
and a special and different provision for appeals from 
the allowance or rejection of claims under section 68 
of the Administration Act (J. & A. par. 117). This 
does not create any new or unusual condition, for sec- 
tion 124 of the Administration Act (J. & A. par. 173) 
contains a general provision for appeals differing from 
that of section 68 in regard to appeals from the allow- 
ance or rejection of claims. Until the Probate Court 
Act was passed, the administration of the estates of 
deceased persons had been for many years conducted 
in the County 
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Courts and is yet so conducted in most of the counties 
of the State; yet the Ceunty Court Act in section 122 
J.& A. par. 3248) has a general provision for appeals 
upon appeliant giving bond and security in such 
amount and upon such conditions as the court shall 
approve. It therefore appears that before the Probate 
Court Act was adopted there were two general pro- 
visions for appeals, one in the County Court Act and 
one in the Administration Act, and also a different 
provision specially limited to the allowance or rejec- 
tion of claims.’?’ 

This gives an entirely different construetion to 
section 124 of the Administration Act than is presented 
in Mundy v. Mundy, supra. We are not concerned 
with Mr. Justice Dibell’s holding that section 68 of 
the Administration Act is still in force, applying to 
a separate and special class of cases, as that question 
does not arise in this case. Neither are we concerned 
whether section eight of the Probate Court Act lias 
effected an ‘‘embodiment”’ of the Administration Act. 
That section reads: 

‘‘The process, practice and pleadings in said court 
(probate court) shall be the same as those now pro- 
vided or which may hereafter be provided for the pro- 
bate practice in the county courts of the State, and all 
laws now in force or which may hereafter be enacted 
concerning wills or the administration of estates, shall 
govern and be applicable to the practice in the probate 
courts of the State.’’ The County Court Act contained 
a section somewhat similar. If section 124 of the Ad- 
ministration Act is to be construed as providing for 
appeals in manner as taken before justices of the peace, 
how ean it be said that the Probate Act and the County 
Court Act took over that section with its construction, 
when, in each of the new acts the General Assembly 
provided for appeals to be taken in an entirely differ- 


ent manner? If appellant’s construction of section 124 
of the 
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Administration Act is correct, then we are in the 
anomalous position in probate matters of having cue 
method of appea! provided for in the Administration 
Act and an entirely different method of appeal pro- 
vided in both the County Court Act and the Probate 
Act. If this is the situation, then one of two results 


must follow: either the provisions of the Constitutior 


tS 


have been violated and the practice is not uniform, 
or the sections providing for appeal in the County 
Court Act and Probate Court Act have never been 
adopted and are void. The latter result can not follow 
for the reason that the court held in Hall v. First 
National Bank, supra, that the appeal was properly 
taken under section 122 of the County Court Act. 

In Hall v. First National Bank, supra, (330 Hl. 
235) one W. C. Hall filed his petition to set aside the 
will of Thomas N. Hall, deceased. The County Court 
* denied the petition and petitioner prayed and was al- 
lowed an appeal and the court fixed the amount of 
the bond, but no time was fixed within which the bond 
should be presented and filed. The bond was not pre- 
sented and filed during the term. it was held that the 
appeal should be dismissed. In Pence v. Peitett, supra, 
the court held that the provisions of section 124 of the 
Administration Act and the provisions for appeal in 
the County Court Act and the Probate Act all provided 
for the appeal to be taken in substantially the same 
manner, Under section 124 of the Administration Act 


the appeal is ‘‘to be allowed * * in all matters 
arising under this Act * * as in other cases, and 


bonds with security to be fixed by the county or circuit 
court, as the case may be.’’ ‘‘The appeal is to be 
allowed.’’ This presumes an order of court. Under 
section 16 of the Wills Act it is provided that ‘‘appeals 
may be taken,’’ ete., and under section 68 of the Ad- 
ministration Act the provision is: ‘‘Hither party may 
take an appeal,’’ ete. The term ‘‘as in other cases’’ 
is in connection with the phrase ‘‘and from the circuit 
court to the 
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supreme court, as in other cases,’’ and as the statute 
of 1845 has been rewritten the phrase has no reference 
to the appeal from the county or probate court to the 
circuit court. The ‘‘bond with security’’ is to be fixed 
by the county or probate court when the appeal is te 
the circuit court, and is to be fixed by the cireuit 
court when the appeat is to the supreme court ‘‘as the 
case may be.’’ It is to be noted that the ‘‘bond with 
security is to be fixed by the courté.’’ In a court of 
record this requires an order of court. In appeals from 
. justices the bond is fixed by law and is merely filed 
with and approved by the justice of the peace or the 
clerk of the court to which the appeal is taken. Ti 
requires no judicial act. The Act of 1845 from which 
section 124 descended, reads as follows: 

“Sec. 138. Appeals shall be allowed from all 
judgments, orders or decrees of the court of probate 
to the circuit court in favor of any person who may 
consider himself or herself aggrieved by any jude- 
ment, order or decree of the court of probate, as afore- 
said, and from the circuit court to the supreme court, 
as in other cases.’’ 

As we have seen, when the probate court was pre- 
sided over by a justice of the peace appeals were taken 
in the manner of justices of the peace. Since the court 
of probate has become a court of record, the appeais 
should be taken in accordance with the statute and in 
a manner becoming the dignity of a court of record. ’’ 

While there have been some contrariety of opin- 
ions in the early cases, it is the opinion of this court 
that appellant never perfected an appeal of the cause 
from the probate court to the circuit court of Sanga- 
mon County, and that the appeal should have been dis- 
missed by the circuit court. 
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Coming to the merits of the controversy, appel- 
lant contends that the transaction represented merely 
an unexecnted gift and the beneficial interest in the 
note not intended to pass to appellee until the ce- 
cease of Isabelle Cooney, if ever, rendered the provis- 
ion testamentary and invalid under the statutg of 
wills. Appellant contends there was no delivery or 
acceptance of the gift. It is conceded by all parties 
that the deceased intended and desired to give the 
principal of the note to appellee if she should die before 
the note became due. It was not intended as a gift 
causa mortis, for, while Isabelle Cooney was about 
eighty years of age when the note in question was ex- 
ecuted, still she was in the enjoyment of good heaith 
of a woman of her age. But we think there is an- 
other principle operative in this case that counsel on 
neither side have fully developed. By the Act of 1919 
the Legislature did not expressly abolish joint ten- 
ancies with the right of survivorship in personal prop- 
erty, but it passed an act providing as follows: 

‘“‘Hixcept as to executors and trustees and except 
also where by will or other instrument in writing ex- 
pressing an intention to create a joint tenancy in per- 
sonal property with the right of survivorship, the right 
or incident of survivorship as between joint tenants 
or owners of personal property is hereby abolished 
and all such joint tenancies or ownships shall, to all 
intents and purposes, be deemed tenancies in com- 
mon,’’ etc., except as to deposits in banks, etc. Sec. 
2, chap. 76, Rev. Stat. 

The note in question, being an instrument in writ- 
ing, does not in any manner express an intention to 
create a joint tenancy with the right of survivorship, 
as ‘‘joint tenants have one and the same interest ac- 
cruing by one and the same conveyance, commencing: 
at one and the same time and held by one and the 
same undivided possession,’’ 2 Blackstone, 179. 
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At no time was the interest of Isabelle Cooney 


and appellee in said note the same. By the terms of 


pear 


said note the interests were diverse and the beneficia 
interests commenced, or rather accrued, conditionally 
at different times. This note had no terms that atf- 
fected executors or trustees, and did not express an 
intention to create a joint tenancy. The full purpese of 
this statute was to abolish the incident of survivor- 
ship, except as to executors, trustees and where ‘‘by 
will or instrument in writing, expressing an intention 
to create a joint tenanecy,’’ ete. but the statute 
further reads, after abolishing the incident of 
survivorship: ‘‘And all such joint tenancies or owner- 
ships shall, to all intents and purposes, be deemed ten- 
ancies in common.’’ It may be said that although the 
instrument in writing did not express an intention to 
create a joint tenancy, yet, that in some manner, by 
gift, contract, trust or otherwise, about which in this 
case there has been a great cleal of contention, the 
note or ‘‘instrument in writing’’ did vest appellee 
with some kind of an interest in the note, which by 
the statute, has ripened into a tenancy in common. 
The answer to this is complete. The fund and in- 
debtedness for which the note in question was given 
was the property of Isabelle Cooney. The note in 
question was made payable to ‘‘Mrs. L. C. Cooney 
(Isabelle Cocney) or William Maher in event of the 
ceath of Mrs. L. C. Cooney.’’ Appellee had no inter- 
est in the subject matter except by the ‘‘eift’’ or 
‘‘novation’’ attempted to be made by this note. Ap- 
pellee’s only possible interest in the subject matter 
could accrue by his wife surviving that of Isabelle 
Cooney’s life. If appellee died first, the note would 
be paid to Mrs. L. C. Cooney and that would end 
the matter. If Isabelle Cooney died first then ap- 
pellee would take by right of survivorship and by that 
right only. But we have seen that the Legislature 
passed this act 
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for the very purpose of avoiding the evil of the right 
or incident of survivorship and abolished the same, 
except in the instances pointed out, and therefore ap- 
pellee never entered into the ownership of said note in 
any manner. Except for the statute quoted and the 
laws of the State, under the proofs submitted appel- 
lees’ interest could be established on the theory of 
contract and novation, as under the statute the law is 
applied to bank deposits payable to two or more per- 
sons, and by survivorship. 

Appellee in this cause has filed a cross-error and 
brought the record of the Circuit Court of Sangamon 
County by bill of exception, taken in apt time, to this 
court, assigning error on the ground that the Cireuit 
Court of Sangamon County did not dismiss appellant’s 
appeal from the probate court to the circuit court. 
Appellee, appearing specially in the cireuit court, at 
his first opportunity moved to dismiss the appeal of 
appellant to that court. From what has been said it 
is the opinion of this court that the circuit court erred 
in not dismissing appellant’s appeal from the probate 
court, and appellee can properly raise that question 
on his assignment of cross-error. Sec. 107, chap. 119, 
Revised Statutes. In Pelouze v. Slaughter, 241 Il. 
224, the court held: 

“The purpose of the statutory assignment of 
cross-errors is to enable the court to finaliy decide the 
controversy without necessitating a separate appeal 
or writ of error. Formerly there was no right to as- 
sign cross-errors, but any party deeming himself ag- 
grieved by a judgment or decree was compelled to take 
an appeal or sue out a writ of error. An appellee or 
defendant in error was not allowed to assign cross- 
errors except with the consent of the appellant or the 
plaintiff in error. (Smith v. Sackett, 15 Ill. 528.) 
In Carter v. Moses, 40 Ill. 55, the 
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appellee asked leave to assign cross-errors, but the 
court said that in a chancery case an appeal brought 
the whole case before the court and it would be con- 
sidered upon its merits without the assignment of 
cross-errors. In any case a party was permitted to 
prosecute a writ of error although the opposite party 
had appealed from the same judgment, and one of the 
proceedings did not affect the other but both might 
progress at the same time. (Harding v. Larkin, 41 Il. 
413.) In 1869 an act was passed which provided that 
the appellee or defendant in error should have the 
right to assign cross-errors, and the cour should pro- 
ceed in the disposition of the cage in the same manner 
as when cross-errors were assigned by consent. (Laws 
of 1869, p. 163.) Afterward, in Page v. People, 99 Ill. 
418, where the question arose on demurrer to a plea 
in bar of the writ of error, it was held that it was op- 
tional with an appellee or defendant in error toe assign 
cross-errors or prosecute an appeal or writ of error 
separate and independent of that of his adversary ; 
that if a party assigned cross-errors he could not 
afterward prosecute a writ cf error upon the same 
record, but if he did not assign cross-errors he Was 
not barred from prosecuting a writ of error. Tn gen- 
eral, the cases holding that a party can only protect 
lis right by assigning cross-errors have been where 
the decree or judgment did not give the party all the 
relief that he claimed or gave to his adversary more 
than he was considered entitled to, and where the 
appellee or defendant in error might have taken an 
appeal or prosecuted a writ of error. ’’ 

It is only in cases of this kind where parties join 
in trying the cause in the circuit court without any 
cbjection to the jurisdiction of the court that they are 
held to have waived the error. (Grier v. Cable, 159 
Ill. 31; Stafford v. Stafford, 299 id. 445; Wabash R. 
R. Co. v. People, 196 id. 611; Eggleston v. 
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Royal Trust Co. 192 id. 102; Chicago Portrait Oo. v. 
Crayon Co. 217 id. 202; Jenkins v. Congreve, 92 iil. 
App. 271.)' And in Bennett v. Karasik, 164 Ill. App. 
362, the court held: ‘‘If a party relies upon a waiver 
to the question of jurisdiction upon failure to file an 
appeal bond in apt time, he must show by the bill of 
exceptions that some step was taken prior to the motion 
to dismiss which effected such waiver. ”’ 

From what has been said, it is apparent that no 
appeal was actually taken and perfected in accordance 
with the requirements of the statute from the judg- 
ment of the Probate Court; that the Circuit Court, 
therefore, was without jurisdiction to proceed to a 
trial of the case de novo. 

The judgment of the Cireuit Court is, therefore 
reversed and the cause remanded to the circuit court 
of Sangamon county, with directions to dismiss ap- 
pellant’s appeal to%aid court from the Probate Court. 

Reversed and Remanded with Directions. 
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General No. 8323 Agenda No. 11 
APRIL THERM, A. D. 1929 


Frank B. Coleman, Trustee, Otis D. Leach, Plora V. 
Leach and William Coulthard, Appetlanis, 
vs. > & 
Robert R. Doherty, Impleaded with Edwitv Me so~ 
Crider et al, Appellees. 


Appeal from the Calhoun County Cireuit Conrit 
SHURTLEFF, J. 


This is a bill in equity brought by Frank B. Cole- 
man, Trustee, Otis D. Leach and other note holders 
against Robert R. Doherty, appellee, impleaded with 
M.S. Crider and others to correct the description cf 
lands in a trust deed, bill filed to the May term, 1928, 
of the Calhoun County Cireuit Court. The bill averred 
the execution of a trust deed in the nature of a mort- 
gage by Matthew EK. Cain and Julia Cain, his wife, 
on April 2, 1919, to said Frank B. Coleman, of cer- 
tain lands in township number eight, south of range 
four, west of the fourth principal meridian in Calhoun 
County, Illinois, consisting of seven hundred acres 
and particularly clescribed and including, ‘‘that por- 
tion of the southwest quarter of section six tliat lies 
north of the Sny Channel,’’ all in said township eight, 
ete., to secure certain notes amounting in all to the 
sum of fifty-seven thousand dollars, held and owned 
by the complainants. On the same day for the recited 
consideration of seventy-five thousand dollars the said 
Otis D. Leach and his wife, by a warranty deed, had 
conveyed to the said Matthew E. Cain of the City of 
Streator of LaSalle County, the identical lands except 
the said ‘‘southwest quarter of section six,’’ which 
Leach did not own but had ineluded in said warranty 
deed the ‘‘southwest quarter of section number five,’’ 
in said 
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township, which the grantor did own, but the ‘‘south- 
west quarter of said section five’’ was not included in 
the trust deed security executed by Cain and wife. 

Tt appears that on the next dav. April 3, 1919, 
Matthew E. Cain and his wife, Julia, by deed con- 
veyed the said lands to Edwin M. S. Crider and 
Emma Z. Crider of the County of LaSalle for a re- 
cited consideration of $128,000 and describing the 
said seven hundred acres of land as including the 
“southwest quarter of section five’’ that lies nerth 
of the Sny Channel,’’ ete. The deed from Leach to 
Cain, with the other lands, described ‘‘that portion 
of the southwest quarter of section five that lies 
north of the Sny Channel.’’ Hach of the said deeds 
were recorded in the Recorder’s Office of Calhoun 
County at about the time they were executed and de- 
livered. The deed from Matthew E. Cain and Julia 
Cain to Edwin M. S. Crider and Emma Z. Cridei 
contained the following recital: 

“This conveyance subject to one certain trust 
deed of record dated April second, 1919 to secure the 
principal sum of fifty seven thousand ($57,000.00) 
Dollars with interest at the rate of five (5 per cent) 
per cent per annum, payable semi-annually and due 
ten (10) years after date, privilege granted to makers 
to pay five hundred ($500.00) Dollars or any multiple 
thereof on any interest paying date, which incum- 
brance said grantee assumes and agrees to pay subject 
to taxes for year 1919 and subsequent years, subject 
also to the terms and conditions of a deed of easement 
to the Sny Island levee drainage district dated and 
filed for record in Recorders Office of Calhoun Coun- 
ty, Illinois and recorded in Book...... at page ...... 
granting, however, to said above named grantee, in 
this conveyance, and his assigns full rights of dam- 
age into said Sny Channel. ’’ 
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A contract between the Cains and Leach, dated 
March 19, 1919, was offered in evidence, over objec- 
tion, and from this contract it would appear that Ap- 
pellant Leach intended to eonvey to the Cains the 
southwest quarter of section five, which was conveyed, 
and did not intend to convey the southwest quarter 
of section six, which was included in the trust deed 
but of which the Cains had uo title. A map of the 
Bay Creek Sub-District, in which all of these lands 
was situated, was introduced in evidence by com- 
plainants, This map did net include the sontuiwest 
quarter of secticn six and as Appellant Leach testified: 
‘““The Sny seems to be represented as occupying a 
greater portion of the southwest of five than it act- 
ually does occupy, and in that respect I believe it is 
not strictly correct. Ht, however, correctly shows the 
general course of the Sny in that quarter.’’ Leach tes- 
tified that there were 156 acres in the southwest quar- 
ter of section five north of the Sny, while the map 
shows that nearly half of the quarter section lies south 
of the Sny Channel. Another witness testified that 
the Sny Channel flowed north and south and there 
is testimony in the record that the channel of the 
Sny was sometimes in one place and sometimes in 
another, and at times covered the whole territory, so 
that little light is afforded as to the location of these 
cuarters from the course of the Sny Channel. Nothing 
is shown as to the depth or width of this channel fn 
its usual or ordinary course, but at flood it appears 
to cover the surface everywhere. One witness testified 
that the southwest quarter of section six, or a portion 
of it, was in the Mississippi River. No question as to 
the description of these lands with the Suny Channel 
is raised by either party to this cause. 

On October 15, 1921, Appellee Doherty recovered 
a judgment against Edwin M. S. Crider and Emma 
Z. Crider in the Circuit Court of Grundy County for 
the sum of $5627.50. The testimony shows this was 
a valid judgment recovered upon a bona fide debt. 
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No execution was issued or action taken upon this 
judgment in Grundy County. Upon April 27, 1922, 
Appellee Doherty caused a transcript of this judgment 
to be filed with the clerk of the Cireuit Court of Cal- 
houn County and recorded in that county. Upon 
October 28, 1925, an execution was issued out of the 
clerk’s office of Calhoun County and placed in the 
hands of the sheriff of Calhoun County, which execu- 
tion was returned iater ‘‘not satisfied.’’ Two other 
executions were issued out of the clerk’s office or Cal- 
houn County, one upon December 22, 1925, and another 
upon May 25, 1926, and placed in the sheriff’s hands 
and a small amount was recovered upon one or both 
of them from personal property, by the sheriff of Cal- 
houn County. Upon November 30, 1926, a fourth exe- 
cution was issued out of the clerk’s office of Caihouu 
County and the sheriff levied upon the said southwest 
quarter of section five, as deseribed, on February 23, 
1927. 

Appellee Doherty answered the bill of compliaint, 
denying all knowledge, actual or constructive, as to 
any error of descriptions in said trust deed, as charged, 
and claimed a lien upon said lands from the date of 
the first execution issued out of the clerk’s office of 
Calhoun County on October 28, 1925, and denied the 
right of appellants to a deeree amending and correcting 
said trust deed as against the interest of said Appel- 
lee Doherty. It appears that Emma Z. Crider had 
died before the decree was entered in this cause and 
that prior to her decease she had become insolvent 
and her estate had passed into the hands of the bank- 
ruptey court. She is represented in this suit by Henry 
Baker, Jr., trustee. 

The cause was referred to the master in Chancery 
to take the proofs and submit them to the court with- 
out recommendation, and upon that being done and 
the parties fully heard, the court entered a decree as 
follows: 
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That Robert BR. Doherty, appelice, is the holder 
of a lien upon and against the undivided one-half of 
the Scuthwest Quarter of Section Five as described, 
Calhoun County, Illinois, under his jadgment and exc- 
eution thereon, the latter being dated November 30, 
1926, and the levy thereof, on the undivided one-halt 
of said Southwest Quarter of Scetion Five, which is 
prior and superior to the right and title of complain- 
ants under their trust ceed. 

And it was decreed that the deed of trust, dated 
April 2, 1919, from Matthew Hi. Cain and Julia Cain 
to Frank B. Coleman, irustee, for security of the 
indebtedness described in the trust deed and the rec- 
ord thereof, in Book 12 of trust deeds, in office of re- 
eorder of deeds be corrected to conform to the in- 
tentions of the parties in the following respects: that 
part of the description contained in trust deed and ree- 
ord thereof, reading as follows: ‘‘and that portion of 
the S W % of Sec. 6, that lies North of the Suny 
Channel,’’ is hereby stricken out of the said deed of 
trust, and record thereof, and the followine ceserip- 
tion is substituted, in place of the words so stricken 
out, with like effect, as if substituted words and fig- 
ures had already appeared in the deed of trust and 
record, that is to say: ‘‘that portion of the Southwest 
Quarter of Section numbered ive (5), that lies North 
of the Sny Channel,’’ subject however, to the prior and 
superior right and interest of defendant Robert RB. 
Doherty, appellee, under his judgment and executior 
thereon, dated November 30, 1926, and under levy 
thereon, on undivided one-half of Southwest Quarter 
of Section 5. 

It was further ordered that the lien of Defendant 
Robert R. Doherty, appellee, upon the undivided one- 
half of the Southwest quarter of Section Five, under 
his judgment execution thereon, dated November 30, 
1926, and levy thereof, ov said undivided one-half in- 
terest, is prior and superior to rights of complainants 
to said undivided one half of said land under their 
deed of trust. 
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It was ordered that all costs be taxed against econ.- 
plainants and execution issue. 

Appellants presented their exceptions to the chan- 
cellor which were overruled and the decree entered. 
They have brought the record to this court by appeal. 

There is some testimony in the record, contra- 
dicted by appellee and his witnesses, tending to show 
that appellee had some knowledge of the error in 
the deed to Cain, acquired after the filing of the tran- 
seript of judgment in the office of the cireuit clerk 
of Calhoun County on October 28, 1925, and prior to 
the actual levy upon the lands under the execution 
isued November 30, 1926, and levy made on Febru- 
ary 23, 1927. Appellants contend that appellee never 
acquired any lien upon any part of the Southwest 
quarter of section five until the actual levy made upon 
the lands by execution on February 23, 1927, and cite 
Todd v. Todd, 214 Ill. App. 282. This contention 
grows out of a misapprehension of just what the court 
did decide in Todd v. Todd, supra. In that case the 
court had before it the question of the lien of an exe- 
cution from one county sent to the sheriff of a for- 
eign county. In this case a transcript of the judgment 
was transferred from Grundy County to Calhoun Coun- 
ty and the judgment became, in effect, a judgment of 
Calhoun County. Section one of chapter 77 of the Re- 
vised Statutes provides that: 

‘*A judgment of a court of record shall be a lien 
on the real cstate of the person against whom it is 
cbtained, situated within the county for which the 
court is held, from the time the same is rendered or re- 
vived for the period of seven years and no longer,’’ 
ete. ‘Provided * * * * and upon the filing in the of- 
fice of the clerk of any court of record in any county 
in this state of a transcript of a judgment or decree 
rendered in any other county of this State, such judg- 
ment shall have the like force and 
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effect and shall be a lien upon the real estate of the 
party against whom the same is obtained, in said coun- 
ty where filed, and execution may issue thereon in 
said county in like manner as in the county where 
originally obtained.’’ This language is so plain that 
it needs no construction. From this we deduce that 
that the lien of the judgment continues only for the 
period of seven years from the date of the original 
judgment, except for the purpose of sale, as further 
set out, regardless of the filing of the transeript in 
another county. There is a further proviso: 

‘“‘When execution is not issued on a judgment 
within one year from the time the same becomes a lien, 
it shall thereafter cease to be a lien, but execution may 
issue upon such judgment at any time within seven 
years and shall become a lien on such real estate froz 
the time it shall be delivered to the sheriff or other 
proper officer to be executed.’’ No execution was ever 
issued upon this judgment in Grundy County, and 
construing the statute in relation to the transcript of 
judgment filed in Calhoun County as having the like 
force and effect upon the transcript of judgment and 
a lien, ete., as it has upon the original judgment, we 
must hold that appellee’s judgment upon the filing 
of the transcript in Calhoun County remained and was 
dormant until the issuing of the execution thereon on 
October 28, 1925. The judgment in Grundy County 
had become dormant. The transcript of judgment 
therefore, upon its filing in Calhoun County was dorm- 
ant. If the issuing of an execution in Grundy County 
upon October 28, 1925, and placing the same in the 
sheriff’s hands would have created a lien upon any 
lands which the judgment debtors owned in Grundy 
County, then the issuing of an execution in Calhoun 
County upon the transcript aud placing the same in 
the sheriff’s hands for execution, had a like force and 
effect, and became a lien upon any lands in Calhoun 
County which the 
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judgment debtors owned or of which they had title, 
and that lien would continue for the period of seven 
years from the date of the original judgment in Grundy 
County. The only exception to tiis rule is created by 
section six of the act, which provides that any lands 
levied upon within the seven years may be sold upon 
a venditio rei exponas at any time within one year 
after the expiration of said seven years. Doubtless in 
any event, in this case the judgment creditor could 
not have obtained a len upon any lands in Calhoun 
County without the issuing of an execution in Cal- 
Jhoun County. A confusion in this case is doubtless 
caused by section 34 of the Act, which provides: 

“‘When a writ of execution is issued from a court 
of a county to a sheriff or other officer of anothcr 
county and levied upon any real estate in the latter 
county, the officer making such levy shall make a 
certificate thereof and file the same in the office ot 
the Recorder of his county. Until the filing of such 
certificate such levy shall not take effect as against 
creditors and bona fide purchasers, without notice. ’’ 

It is the opinion of this court that appellee’s lien, 
by virtue of the execution, became effective upon Oc- 
tober 28, 1925, unless there was some notice of the 
error or mistake contained in the records of which 
appellee should have been observant. Dobbins v. First 
National Bank, 112 Ill. 553. Appellee had no actual 
notice of any misdescription. 

Does the recital in the deed given by Matthew 
E. Cain and wife to the Criders give notice of the 
error and mistake in the Cain trust deed by which 
appellee should have had notice of the situation? Under 
section thirty of the Conveyance Act the lien of a 
judgment attaches, in the absence of actual notice, not 
only to the interest which the judgment debtor may 
actually have in real estate, but to whatever in- 
terest the records disclose in 
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him, and a purchaser and a judgment creditor having a 
lien stand upon the same equity. (Thorpe v. Elelmer, 
275 Ill. 90; Gary v. Newton, 201 Ill. 170, 186; Smith 
v. Willard, 174 Ill. 538; Massey v. Westcott, 40 I11. 
163; Martin v. Dryden, 1 Gilm. 219.) 

A complainant is not entitled to relicf for a mis- 
description in his deed as against a bona fide purchas- 
er from the grantor without notice, actual or con- 
structive, of the grantee’s right. (Harms v. Coryell, 
177 Ill. 504.) 

Appellee Doherty is a judgment ereditor, and, 1m 
the absence of sufficient proof of actual notice, is en- 
titled, to his lien upon whatever interest the records 
disclosed in Edwin M. S. Crider, the owner of an un- 
divided one-half interest in the Southwest quarter of 
Section five. He stands in the position of a purchaser, 
and, in the absence of notice, in the position of a pona 
fide purchaser. Doherty was not a party to the original 
transaction, but is a third person. It is a well settied 
doctrine of equity that no relief will be granted against 
a third person holding rights acquired in good faith. 
(Knobloch v. Mueller, 123 Ill. 566.) It naturally fol- 
lows that unless actual or constructive notice was had 
by Doherty before his lien attached, the decree must 
be sustained. (Massey v. Westcott, supra.) 

The trust deed, instead of describing ‘*that por- 
tion of the southwest quarter of section five that lies 
north of the Sny,’’ describes ‘‘that portion of the 
southwest quarter of section six that lies north of the 
Sny.’’ The record of an instrument affecting the title 
to land is constructive notice only so far as the land 
is correctly described, unless it is apparent from the 
record itself that there is a misdeseription. (Thorpe 
v. Helmer, supra; Slocum v. O’Day, 174 Ill. 219; Lees- 
er v. Kibort, 243 Ill. App. 262.) In all three of the 
cited cases the error was as to the section number the 
same as in the case at bar. 
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The search of tie records required by appellee or 
any other purchaser is summarized jin Pomeroy’s 
Eauity Juris prudence, vol. 2, (4th ed.) p. 1304, cited 
in Leeser v. Kibort, 243 Ml. App. 262, as follows: 

““ “How far back is a purchaser bound to search 
the record title of his own vendor? [f the records show 
a good title vested in the vendor at a certain date, 
and nothing done by him after that time to impair or 
encumber the title, it would seem that the policy of 
the registry acts is thereby accomplished; the pur- 
chaser is protected; he is not bound to inquire farther 
back, and to ascertain whether the vendor has dene 
acts which may impair his title prior to the time at 
which it was vested in him as indicated by the ree- 
ords. This view is sunnvorted by many decisions,— 1: 
seems by the weight of authority—which hold thai a 
purchaser need not prosecute a search for deeds or 
mortgages made by his own vendor, farther back than 
the time at which the title is shown by the records to 
have been vested in such vendor; or in other word's, 
a purchaser is not bound by the registry of deeds or 
mortgages from his vendor made prior to that time.’ °’ 

Where recitals are contained in a deed in a party’s 
chain of title he will be presumed to have seen and 
read them. (Russell v. Ransom, 76 Ill. 167; Snyder v. 
Pardridge, 138 id. 173; Kirby v. Judy, 286 id. 200.) 
It is further held that: ‘‘ ‘One having notice of such 
facts as would put a prudent man on inquiry is charge- 
able with knowledge of other facts which he might 
have discovered by diligent inquiry.’ Blake v. Blake, 
260 Ill. 70; Bent v. Coleman, 89 id. 364; Citizens’ Nat. 
Bank v. Dayton, 116 id. 257; Morrison v. Biles, 270 
id. 41; Southern Til. Nat. Bank of East St. Louis v. 
Thaxton, 224 Ill. App. 554, and Thorpe v. Helmer, 
275 Ill. 86,’’ all cited in Coleman v. Mulcahey, 242 Hl. 
App. 465. We have stated the case as strongly as it 
can be stated upon the law. 
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No proofs are offered tending to show that appel- 
lee had any actual votice or any notice of the error 
until after his judgment had become a lien upon the 
lands in question on October 28, 1925. Appellee, or his 
agent, examining the record title to these lands in the 
chain of his ‘‘vendor’s’’ title would find the deed to 
the Criders containing the recital: ‘‘This conveyance 
subject to one certain trust deed of record, dated 
April 2, 1919, to secure the principal sam of $57,000,”’ 
and the recital proceeds to give the rate of iterest, 
date of maturity and privilege of payment on principal 
and the assumption clause. The assumption clause is a 
mere personal obligation and does not affect the title 
of the lands. It is to be noticed that ‘‘this conveyance”’ 
is made subject to the trust deed and no particular 
lands are pointed out. The deed ecntaining the recit=! 
conveyed the north one-half of section rive; the north- 
east quarter of section six that lies east of the Snuy 
Channel; that portion of the northwest quarter cof sec- 
tion six that lies east of the Sny Channel; that portion 
of the southeast quarter of section six that lies east of 
the Sny Channel, and that portion of the southwest 
quarter of section five that lies north of the Say Chan- 
nel. It is only the last described tract that is involved in 
this cause. This recital is sufficient to require an 
examination of the trust deed, which was of record. 
The trust deed in question conveyed the first four 
tracts, but omitted the last tract. The trust deed con- 
veys an additional tract—that portion of the south- 
west quarter of section six that lies north of the Sny 
Channel. Of the seven hundred acres of land conveyed 
to appellee’s vendor,’’ the trust deed conveyed only 
about 560 acres, as it is stated. We see nothing about 
this to excite any one’s attention. It is recited in the 
deed to the Criders, but the trust deed is not in appel- 
lee’s chain of title. Neither is the title to any of the 
lands in section six in appellee’s chain of title and he 
was not 
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required to examine the record of such lands. There 
is no indefinite description. The deed or the trust 
deed do not mention the oecupancy of the land or any 
other circumstance that might or should excite ap- 
pellee’s suspicion or the suspicion of his agent. Many 
of the cases are founded upon some circumstance or 
condition that of necessity would excite suspicion, and 
due care on the part of a purchaser would lead to 
further inquiry. In this case there was no such cir- 
ecumstance or condition. Appellee merely had a judg- 
ment to collect, which, doubtless, was placed in the 
hands of an agent or attorney. We may conjecture, 
infer and imagine, but we find nothing from the rec- 
ords to excite our inferences and imaginations and 
neither constitutes proof. It is argued that because 
appellee caused two or three executions to be issted 
and sought only personal property upon which te 
levy, is some evidence that appellee knew the lands 
were, in equity, duly covered by the mortgage. It 
would be as cogent reasoning to assume that appellee 
pursued the course he did because he knew he had a 
valid lien upon the land. 

Finding no error in the record that will warrant 
a reversal, the decree of the Circuit Court of Calhoun 
County is affirmed. 

Decree affirmed. 
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ment for $1,000.00 for criminal conversation. Plaintiff in error 
contends that the count erred in »uttins the case on the trial 
docket before the issues were settled, in violation of a rule of 
the court. If the trial court has such a rule it was not »re- 
Served in the bill of exccytions and cannot be considered. Neither 
the motion to strike the cause from the trial calendar nor the 
rule of court arc shown in the abstract. So far as it annears 

from the abstract »laintiff in error voluntarily entered uwoon 


the trial of the case. 


His next contention is that the evidence is insufficient 
to sunport the verdict. Tho evidence, as abstracted, is in- 
sufficicnt but the most matcrial »arts of the testimony of the 


witnesses May Wilson and Rose Towers are not abstracted. We are 





Term Noe 27. 


of the ovinion that the testimony of these two witnesses. waco. > 
Bimoly sufficient to warrant the jury in returnins a verdict of 
J. 


sullty, esnecially in vicw of the fact that their testimony was 


uw 


Ina jury trial, if it is cesiread to save for review the 


1 


cuestion o£ the sufficicney of thus evidence to sustain the ver- 
dict, the losing party must make e motion for a new trial, and, 
Upon its being overruloc, cxcopt to such rulins, and include such 
motion, the order overruling the samo and his cxeention thereto, 
tozether with the evidenecc, in tho bill of excontions; Yarber v. 


Chieago & Alton Ry. Co., 255 Ill. 589; People v. Gabrys, 029 Til, 


101. 


In the case et bar the motion for a new trial and the rulin; 
of the court thereon were not nrescerved in the bill of cxcentions 
ané for that rcason alone the cuecstion as to the suffticioncy of 


ict is not properly before this 


5 
1 


the evidence to swoport the vor 


court. For tie reasons aforesaid the judwment is aitftirmed. 


ADTTIGMED. 


Not to bo renorted. 
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TERM NO. 3. AGENDA NO. &o 


EVA BRACKEN & HUGH BRACKHN, 
Appellees, oF 2 
APPEAL FROM THE CIRCUIT 
VS. 

COURT OF EFFINGHAM COUNTY. 
CLARENCE GIBSON, Exccutor of 
the Estate of WALKER WINTER, 
Deceased, Appellant. 


NEWHALL, J. 

Appellees filed a claim in the County’ Court of 
Effingham County against the Estate of Walker “inter, Deceased. 
The claim was for services rendered to the deccdent, including 
board, room, lodging, nursing, and for money cxpended for re- 
pairs and improvements on decedent's farm property. The services 
rendered extended over a period of about three years from March, 
1925, to May, 1926. The amount of the claim filed was $1383.00. 
Trial was had in the County Court, which resulted in a verdict 
in favor of appellees for the amount of the claim. The case was 
then appealed to the Circuit Court where on another jury trial 
verdict was rendered for appellees in the sum of $900.00. This 
appeal is pEoacoutod to reverse the judgment of the Circuit Court. 

The evidence offered on behalf of appellces 
shows that appellec, Eva Bracken, was the daughter of “Walker 
Winter, and that, after the death of the wife of Walker Winter, 
in the year 1923, appellees were requested by the decedent, Walker 
Winter, to move from their home in Christian County to the farm 
of decedent in Effingham County for the purpose of taking care 
of the decedent in his declining years. This arrangomcnt was 


evidently consummated as a result of the letter written by the 
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decedent to his daughter in March, 1923, wherein the decedent 
requested his daughter and her husband, Hugh Bracken, to come 
from their Christian County home upon the promise that the 
place upon which decedent resided, consisting of a farm of 

117 acres; would become the property of appellees. In this 
letter Walker Winter stated that all he wanted was a home as 
long as he lived, a placc to stay, and his living, with the right 
to go and come as he pleascd. Proof offered on the part of 
appellecs tonds to show that they moved on to the farm of the 
decedent soon aftcr the writing of the above mentioned letter, 
ana that from thence until some time in the month of May, 1926, 
they furnished a comfortablco home for the decedent, looked 
aftcr his wants and needs, took care of him during his illness, 
and made sundry repairs upon the farm amounting to tho sum of 
$235.00. <A large numbor of witnesses testificd in the case as 
to the valuc of the scrvices rendered by appcllees to deccdent, 
and as to the valuc of the improvements placed upon the farm 
in question. 

Appellant contends that appcilccs and the 
decedent lived togcthecr as one family, and that, in such a case, 
an agreement to pay for services must be established cither by 
proof of an cxpress contract or by facts from which an inference 
of such an agrecment would arisc. 

Appellant further contends that, because of the 
letter written by the deccdent to appellecs, there was an express 
contract between the partics, and that appcllces are not cn- 
titled to recover for services rendered, as claimed by thcir 
claim filed in the County Court, 

The law is well settled that compensation for 
such services may be rocovered if a reesonable infcrence arises 
from the ecvidenco that an understanding existcd betivecn the 
partics, by which the claimant was to receive pay for services 


rendered. (Sce Hudson v. Hudson, 218 Ill. App. 559, and the 


Be 
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eases thercin cited.) 

A contract may be cstablished by the facts and 
circumstances in the cvidencc, which show that, vaen the services 
were rendered, both partics expected them to be paid for, the 
one expecting to receive payment for such services, and the other 
to make the payment for such services. (See Heffron v. Brown, 
Pople Boe.) 

Appellant contends that the only recovery would be 
according to the terms of an express contract. While it appears 
from the statement in appellee's brief that certain proccedings 
were instituted on the chancery side of the Circuit Court for the 
specific performance of this contract, yet there is nothing in 
the record to indicate the result of such procecdings. 

Under the holdings of tho Supreme Court referred 
to in the case of Crawley v. Crawlcy, 225 Ill. App. 394, on page 
398, it was held that. claimants had a right to file a claim in 
the County Court whilc, at the same time, prococdings were pending 
in the Circuit Court for the specific performance of a contract, 
and that it was merely a legal protection to have a remedy to 
secure some remuncration for scrvices performed in the event of 
the failure of a specific porformance case. 

After careful consideration of all of the evidence 
in the record, which to auikte voluminous, we are of the opinion 
that competent cvidenes thercin amply supports the claim of 
appellices. 

Appellant also complains bccause of the refusal 
of two instructions offcred by him. These instructions left out 
important clcments upon which appellccs' claim was bascd, and the 
instructions given on the part of appollant fully advised the 
jury as to the law, and we are of the opinion that the Court did 
not commit reversible crror in the refusing of these instructions 
offered on behalf of appellant. 


Appellant also complains that the jury did not 
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give consideration to certain notcs signea by appellees, which 
were offered by appellant by way of sct-off. It is apparent 
from the amount of the verdict rendered in the Circuit Court 
that the jury did give consideration to appellant's claim of 

a set-off. 

Appellees filed cross-errors claiming that the 
trial court erred in assessing one-third of the costs incurred in 
the Circuit Court and the County Court against appellecs. It 
appears from the record that the executor had appointed the 
May Term, 1928, for adjustment of claims, and that appellces 
failed to present their claim at the May Term fixed by the 
executor, and did not file their claim until July 14, 1928. 

Section 63 of Chapter 3 of the Revised Statutes 
(Administration of Estates) provides that, where a claim is not 
presented at the time fixed for adjustment of claims, the estate 
shall not be answerable for costs of such proceedings, with 
a provision that when a defense is made, the Court may, if it 
shall deem best, order the whole or some part of the costs 
occasioned by such defense to be paid out of the estate. A 
large number of witnesses were offered by appellees to prove 
their claim both in the County Court and in the Circuit Court, and 
there is nothing in the record which shows that the trial Court 
abused its judicial discretion in asscssing one-third-of the costs 
against appellees, and in the absence of such showing we would 
not be warranted in allowing appcliecs' cross-crrors. 

For the reasons aforesaid, we are of the opinion 
that the judgment of the Court below should bo affirmed, which 


is accordingly done. 


AFFIRMED. 


Not to be reported. 
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STANDARD OIL COMPANY, (INDIANA) : 
a Corporation, 
Appellant. : 


NEWHALL, J. 

This is an appeal by appellant froma judgment 
of $150.00 rendered against it in the Circuit Court in favor of 
appellees. 

The case was tried before a jury on the first count 
of the declaration, which alleged that the defendant negligently 
permitted oil, water, and other refuse kept on its premises in 
the conduct of its business to drain upon and over certain 
premises of appellees, thereby causing damage rendering appelleest 
premises unfit for cultivation, habitation, or the conduct of any 
business thereon. 

The evidence shows that appellant in the year 1917 
constructed its bulk oil plant in the southeast part of the City 
of Benton, which plant consisted of 4 warehouse, garage, pump house, 
and other tanks surrounded by dikes; that the natural drainage 
from appellant's property is to the southeast over and across the 
property of appe*lees, which lies immediately east of appellant's 
property. 

Appellees acquired their property in April, 1925, 
and moved on to the premises in May, 1927, The premises at the 
time of their acquisition by appellees, were vacant, and it 


appears that they moved a house on to-the premises in the year 


le 
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1927, in which appellecs thereafter lived. 

Before the trial, by agrcement of parties, the 
jury were permitted to view the premises of both the appellees 
and appellant. Appellee, August Dallape, testified that there 
was a blockhouse on the premises, which was built in the year 1923, 
and which had been used for manufacturing cemcnt blocks; that 
appellant maintained upon its premises, close to appellecs' 
premises, certain tanks filled with oil anc gasoline, which were 
surrounded with cement and dirt dikes; that appellec, August 
Dallape, discortinuecd making cement blocks on the premises be+ 
cause of the drainage across his premises from those of appellant; 
that certain of the dikes maintained by appcllant were leaky, and 
that the oil and grease from appellant's premises ran over and 
upon the premises of appellee, causing destruction of vegetation |. 
and in warm weather a stench from oil and gasoline; that the 
reasonable rental value of appellees! property was $150.00 per 
yeare 

Other witnesses offered on behalf of appellees 
tended to corroborate the claim of appellees that oil and gasoline 
were permitted to flow from appellant's premises over and across 
the premises of appellees. 

Witnesses testified on behalf of appellant that 
appellees't premises were not damaged in their opinion, anc that 
the oil that did flow from appellant's premises upon those of 
appellecs was very slight in quantity and occasioned no substantial 
damage. 

Appellant contends that the judgment of the trial 
court should be reversed because the evidence docs not show that 
appellees’ property was damaged. In view of the conflicting 
evicence in the record as to the nature and extent of the damages 
suffered by appellees by reason of the alleged seepage of ae and 
oil upon appellees' premises from that owned and controlled by 


appellant, we are of the opinion that it was a question of fact 
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for the jury to determine, under proper instructions by the 
Court, and, after carcful consideration of the evidence and 
record, we do not feelwarranted in disturbing the verdict of the 
jury. The jury were amply instructed as to the law in the caso, 
and no comlaint is made in that regard. 

Appellant concedes the law to be that it is the 
duty of the owner of property to use his land in such a way 
as not to injure adjacent property, and that, if appellant 
negligently or carelessly permitted oil and grease to seep across 
and upon appellees' land, there would be liability for damages 
occasioned thereby. 

Appellant complains that the trial court erred in 
refusing to permit the introduction of the ordinance authorizing 
the construction and maintenance of appellant's warehouse, tanks, 
and other buildings necessary for its business. There was no 
error in the refusal of this evidence, for it was conceded on 
the trial, and the Court so instructed the jury, that the business 
operated by appellant was a lawful and legitimate business. Other 
minor errors in the admission of certain testimony on the part of 
appellees' witnesses are objected to, but we do not regard the 
admission of such evidence as being prejudicial to appellant's 
Case. 

For the reasons aforesaid, the judgment of the 
Court below is affirmed. 

AFFIRMED. 
Not to be reported. 
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_ DISTRICT, ae 
# 
TERM NO. 16. AGENDA NO.29,. 
MYRA TURBAVILLE ) | > 6 yl 
Defendant in Error, Lo VS ki & 
VS. ERROR TO THE CIRCUIT 
HARRY V. HANDLEY, IT., and ) COURT OF ALEXANDER COUNTY. 
HERBERT W. HANDIEY, Exesutors ) 
of the Estate of HARRY V. 
HANDLEY, Deceased, ) 
Plaintiffs in Error. ) 


Newhall, J. This is a writ of error prosecuted by 
plaintiffs in error to review a judgment of wl, 500.00 in 
favor of defendant in error rendered against plaintiffs 
in error testate, Harry V. Handley. 

The declaration filed consisted of the 
common counts under which Myra Turbaville sought to re= 
cover from her brother, Harry V. Handley, the sum of 
61,500.00, the value of certain receipts held by her repe 
resenting her homestead and widow's award in her husband's 
estate, together with interest thereon and certain items 
for board and room furnished her said brother. 

Defendant in the court below filed a 
plea of set-off claiming that there was due to him certain 
rents and moneys advanced on account of improvements on 
plaintiff's home and for other personal advancements. A 


trial was had before a jury and a verdict returned for 
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$1, 500 .00 and after motion for new trial was overruled 
judgment was entered. 

Joseph Turbaville died intestate on the 23rd 
of May, 1925, leaving surviving him Myra Turbaville, his 
widow, plaintiff in the trial court, and the deceased's 
estate was administered upon in the County Court of 
Pulaski County. The deceased left certain debts at the 
time of his death and it became necessary to sell the real 
estate to pay debts. Proceedings to sell were instituted 
by the Administrator. Prior to his death the deceased 
and his wife had given a mortgage on the real estate, the 
same being the home in which they resided at Mounds, Tllinois,. 
Harry V. Handley, defendant in the trial court, purchased 
the mortgage and was the owner thereof at the time the 
property was sold by the Administrator on April 10, 1926. 

At the Administrator's sale Handley purchased 
the property in question for the sum of $3, 600. 00. Prioxy 
to the sale Handley procured from his sister, Myra Porbevi lie. 
two receipts, one for the sum of $1, 000.00, whieh had been 
issued to her for her homestead interest in said property, 
and the other receipt for the sum of $500.00, which had 
been issued to her on account of her widow's award allowed 
in said estate. With these receipts in his possession 
Handley made settlement with the Administrator on account 
of the sale, being given credit for the amount of his mort- 
gage, turning in the receipts for $1,500.00 and paying the 
balance in cash. 

Some time after the sale Handley came to the 
home of his sister and roomed and boarded there until some 
time after the first of the year 1927, On February 21, 
1927, Handley served notice upon his sister to vacate the 
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home and demanded that he would charge his sister rent at 
the rate of $60.00 per month from and after the date of 
said notice. Handley and his sister prior to the service 
of the notice had been vpon friendly terms and it appears 
from the evidence that he had furnished her sums of money 
from time to time with which to furnish the home; that at 
or about the time of the service of the notice disputes 
arose between them and sometime after the service of the 
notice Myra Turbaville began the present suit to recover 
the value of the receipts which she had delivered to her 
brother, together with eartain claims for board and lodging, 

Myra Turbaville, the plaintiff in the court 
below, testified that prior to the administrator's sale 
the brother had agreed that if she would lend him the money 
that was due upon the §1, 500.00 receipts in question that 
he would buy the property and give his sister a home and 
that he would live with her; that pursuant to this arrange— 
ment the sister turned the receipts over to her brother 
which were used by the brother as a cash credit with the 
administrator and that after the sale the brother remained 
with his sister in the home so purchased for a period of 
about seven months. 

Harry V. Handloy, the defendant in the soust 
below, testified and admitted that his sister had given him 
the receipts in question which were used by him in making 
settlement with the administrator but denied that he had 
ever promised to pay her anything for the receipts end ad~ 
mitted that he did say that he was going to buy the property 
for himself and his sister and that he did not expect that 
his sister would charge him for board and that he did not 
expect or intend to charge her for the moneys that he had 

Se 


Term No. 16. 

previously given her for provisions and household necessi- 
ties. The sister testified that the amount due her as she 
claimed was 51,500.00 for the receipts together with interest 
thereon of $112.50 and $280.00 for board making a total of 
$1,892.50. The defendant testified that he had advanced 
various items of cash to his sister and had purchased certain 
household articles for her which together with what he claimed 
to be a reasonable rental value for the premises would 
aggregate about $1,800.00, 

The princival grounds urged for reversal of 
judgement are ¢rrors of the court in the giving and refusing 
of instructions and in the failure to grant a new trial on 
account of the verdict being excessive and that the verdict 
is contrary to the law and the evidence in the case, 

Plaintiffs in error contend there can be no 
recovery in this case under the common counts for the 
$1, 500.00 of receipts which were tumed over by Myra Rurba=- 
ville to her brother and used by him in purchasing the prop- 
erty in question at the administrator's sale. 

It is not necessary in an action for money had 
and received that the defendant actually received the money 
which it is sought to recover but the action may be maine 
tained where a credit or property has been received as the 
equivalent of money by the defendant. Gordon v. Johnson, 
186 Tll. 51; Fooselman vy. City of Springfield, 159 111,185. 

It was admitted by Handley that he did receive 
the receipts in question for the purpose of using the same 
in order to purchase a home for himself and his sister, The 
receipts were of money value to Handley and he did use them 
as part of the purchase price of the premises ih question 
and if he had carried out his arrangement of purchasihg a 
home for himself and his sister it may be that she could not 
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have recovered, but when he, having acquired title to the 
property, elected to evict her from the premises then in 
equity and in good conscience he was in duty bound to ace 
count to and pay her for the money value of these receipts, 

It is also contended by counsel for plaintiffs 
in crror that in view of the fact that the original morte 
gage on the premiscs in question had been signed by Myra 
Turbaville and her husband in his lifetime that thereby 
she had waived dower and homestead in the premises and 
that the receipts were of no vaule on that account, It 
appears from the record that the mortgagee received the full 
value of his mortgage at the sale and under the statute the 
widow is entitled to claim both dower and homestead in the 
excess of the value of the premises over and above the amount 
of the mortgage. However, there is no merit to this partioular 
contention because Handley at the time of the sale in case 
he did not tum in $1,500.00 of receipts which were owned by 
his sister would have been obliged to pay that much addition- 
al in cash to the administrator, in which event Handley'’s 
sister would have received the vaule of her homestead and 
widow's award in cash out of the distribution of the pro= 
ceeds of the sale by the administrator. 

It is contended by counsel for plaintiffs in 
error that the verdict was excessive, but neither in the 
motion for new trial or in assignment of errors filed in 
this court is this question raised. 

Where a motion for a new trial is made and the 
grounds thereof are stated in writing the parties are limit= 
ed to the errors alleged in the written motion and all other 
errors are deemed to have been waived. Chicago City Railway 
Co. Ve Smith, 226 Ill. 178, The question of whether the 
damages awarded by a jury are excessive will not be con» 


Se 








TERM NO. 16. 


sidered on appeal where the question was not raised by the 
defendant in its motion for a new trial. MeClaren v. City 
of Gillispie, 250 Ill. App. 53, 

At the request of the defendant in the court bee 
low the jury were instructed that the plaintiff could not 
recover upon the items of board and lodging and it is evident 
that the verdict did not include these items or the item of 
interest which plaintiff claimed to be due for the use of 
the plaintiff's property in the receipts in question, 

Plaintiffs in error complain because the defend~ 
ant was not allowed by the jury the fair rental value of the 
premises occupied by the plaintiff as a set-off to the plaint- 
iff's claim. 

An action for use and occupancy is founded on 
contract, in the absence of which no recovery can be had, 
and will not lie if the circumstances of the case are in-=- 
consistent with the exsistence of the contract and neses= 
sarily rebut the implication of a promise to pay rent. 99 
Cye.851. 

In view of the circumstance shown by this record 
and the family relationship which ex isted between the 
parties it was a question of fact for the jury to detirmine 
whether or not under all the circumstances it could be said 
there was an implied agreement for rent. We cannot say from 
the record in this case that the verdict of the jury upon 
that question is against the greater weight of the evidence. 

Counsel for plaintiffs in error have not pointed 
out any specific errors in any instructions which were given 
for the plaintiff below or that there were any specific 
errors in the refusing of instructions offered by the de- 
fendant below and aceordingly there is nothing for this court 
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to consider or decide on the giving or refusing of in- 
structions. 
For the reasons aforesaid we are of the opinion 
that the judgment of the court below should be affirmed, 
AFFIRMED, 


Not to be reported in full. 
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Appellee, ais 
APPEAL FROM THE CIRCUIT 


ee 


a COURT OF SALINE COUNTY. 
L. R. HILLEARY, 
Appellant. ; 
WOLF, J. . 

On the 23rd day of April, A. De 1921, J. H. 
Brothers and Servannah Brothers, his wife, were indebted to 
Le R. Hilleary in the sum of four hundred and fifty dollars. 

To secure this indebtedness they mace and dc- 
livered to L. H. Hilleary their mortgage deed of that datc, 
intending to convey by such mortgege the cast half of the 
northeast quarter of the northwest quarter of Scction 31, 
Township 10 south, Range 6 east of the Third Principal Meridian, 
in Salinc County, Illinois. By mistake another and different 
tract of land was described in this mortgage. 

On the 19th day of November, A. De. 1921, the 
same J. H. Brothers and Servannah Brothers, his wife executed, 
acknowledged and delivered to H. N. Finney a mortgage on the 
cast half of the northeast quarter of the northwest quarter of 
Section 31, Township 10 south, Range 6 east of the Third Principal 
Meridian in Saline County, Illinois, with other land, to secure 
a note payable to the said H. N. Finney for three hundred dollars. 

At the December Term, A. D. 1925 of the Circuit 
Court of Saline County, Jllinois, L. R. Hillecary, mortgagee in 
the mortgage first above mentioned, filed his bill to foreclose 
his said mortgage against J. H. Brothers and Servannah Brothers, 
his wife, and H. N. Finncy, appellee herein. The said L. Re 
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Hilleary alleging, among other things in his said bill to 
foreclose his said mortgage, the following statement of facts 
to-wit: On the 23rd day of April, A. D. 1921, J. H. Brothers 
and Servannah Brothers, his vife, being indebtec to him in 

the sum of four hundred and fifty dollars, made, executed and 
delivered to him their certain promissory note of that date 
for said sum, payable three years after dete; to secure said 
note, the said J. He Brothers and Servannah Brothers, on the 
same day, made, executed and delivered to him their mortgage 
deed, intending to convey to him the east half of the northeast 
quarter of the northwest quarter of Section 31, Township 10, 
Range 6 east of the Third Principal Meridian in Saline County, 
Tliinois; that said note and mortgage were executed and de- 
liverec by the said J. Hs Brothers and Servannah Brothers for 
the purpose of securing from said Le R. Hilleary a loan to 
enable them to pay to H. N. Finney the purchase price of said 
premises, but by mistake mutual and common to both parties 

the premises were incorrectly described; that on the 19th day 

of November, A. D. 1921, the said J. H. Brothers and Servannah 
Brothers executed to H. N. Finney a mortgage on the east half 

of the northeast quarter of the northwest quarter of Section $l, 
Township 10, south, Range 6 east of the Third Principal Meridian 
in Saline County, Illinois, and other land, to secure a note for 
three hundred Dollars, due three years after date; that at the 
time of accepting and recording said mortgage the said H. N. 
Finney knew that said note of four hundred and fifty collars was 
still unpaid, and that the mortgage given to secure the said 
note was still a lien on the property described in a deed made 
by J. He Brothers and Servammah Brothers to H. N. Finney, bearing 
date January cord, Ae Do. 1922, and by said bill so filed by the 
said L. Re Hilleary he prayec that the mortgege deed, given by 
the Brothers to him to secure his said note, be corrected and 
reformed. He also prayed that the said mortgage given 

Dy ide He. Brothers anc Servannah Brothers to 
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H. Ne Finney be declared satisficd and discharged and no longe=> 
a licn against the property thercin described, and that the 
defendants (Who are J. H. Brothers, Servannah Brothers and 

H. Ne Finney), and all persons claiming under them, be ab- 
solutely and forever barred and foreclosed of and from all 
right and equity of redemption in and to the said premises 
described in said mortgage then sought to be foreclosed. 

H. N. Finney, one of the defendants, appeared 
and put in his answer to Hilleary's bill to foreclose his 
mortgages. A trial was had upon Hillcery's bill to foreclose 
his said mortgage, Finney's answer thereto and Hilleary's rep- 
lication to said answer, and the Court, upon said trial, after 
having heard the testimony, by its decree found that on the 
19th day of November, A. D. 1921, J. He Brothers and Servannah 
Brothers executed to H,. Ne Finney a mortgage on the east half 
of the northeast quarter of the northwest quarter Section 31 
Township 10 south, Range 6 cast of the Third Principal Meridian 
in Saline County, Illinois, to secure a note for three hundred 
dollars; that the said H. N. Fimey, at the time of accep ting 
said mortgage, did not have actual or constructive knowledge that 
the complainant L. R. Hilleary, had a lien on said land, and that, 
therefore, the said mor tgage - to the said H. N. Finney became a 
superior and prior lien on said premises to the licen of L. Re 
Hilleary, and ordered and decreed, among other things, that the 
defendants, J. H. Brothers and Servannah Brothers, pey to Le Re 
Hilleary the amount due him on his mortgage within ninety days 
from the date of said decree, and further decreed that in de- 
fault in such payment that the defendants be forever barred and 
foreclosed from all equity of redemption of said land, and that 
all right, title and interest of the said J. H. Brothers and 
Servannah Brothers in and to said premises become vested in the 
said L. R. Hilleary, subject to the interest of H. N. Finney in 
said premises by virtue of the mortgage exeented to him by the 
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said J. He Brothers and Servannah Brothers on the 19th day of 
November, A. Ds 1921. 

He. Ne Finney, appellee herein, filed his bill 
to foreclose his mortgage to the December Term, A. D. 1926, of 
the Saline County Cireuit Court, and aftcrwards, on the 12th 
day of July, A. De. 1928, filed om amendment to his bill to 
foreclose his mortgage, by which amendment he set up all the 
facts concerning the foreclosure proccedings filed by L. Re 
Hilleary, and also the substance of the decree before that time 
entered by the said Court in the L. R. Hilleary foreclosure 
proceedings. He alleged in his amendment to his bill that 
the said L. R. Hilleary had an interest in the premises according 
to the decree entered in the Hilleary foreclosure proceedings; 
that the interest of said Le. R. Hilleary was subject to the 
mortgage lien of the complainant, appeliec herein; that the said 
L. R. Hilleary claimed to be the owner in fec simple, absolute, 
of the premises described in his mortgage, and also claimed that 
the mortgage Lien of the appellec had been dischargcd and paid 
and canceled of record by the said H. N. Finncy, appellce herein; 
and, by said amendment, the complainant averred that the matters 
so claimed by the defendant, L. R. Hilleary, were adjudicated, or 
should have been adjudicated in the former suit of L. R. Hilleary 
against J. H. Brothers and Servamnah Brothers and the appellec 
herein, and that the said L. R. Hilleary vas barred by the said 
former proceedings from making any such claims. 

On the 26rd day of Junc, Ae D. 1928, Le Re 
Hilleary appeared and answered complainant's bill as amended 
and by his said answer admitted all the matters and things set 
out in the amendment to the complainant's original bill filed in 
this proceeding, except that he denied that his interest in the 
premises was subject to the mortgage lien of H. N. Finney and 
averred that the mortgage of H. N. Finney had been discharged and 
that the decree in the former suit described in the amendment to 
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the complainant's bill did not adjudicate and should not have 
adjudicated the qicstion as to whothor a decd from H. N. Finney 
and wifc to J. H. Brothers, dated January 25, Ae D. 1922, con 
corning the mortgage vhich is here sought to be forecloscad. 

Upon the hearing of thc ease the Cheneccllor found 
in favor of tho complainant and among othcr things, as follows: 
"The Court further finds all the mattcrs sct forth in the answer 
of L. R. Hillcary to the complainant's bill as amcndced herein 
were adjudicctcd by the Court in the former suit herein referred 
to; that the suit was botivcon the same partics who are partics to 
this suit and involved the said identical issucs that arc involvou 
in the prescnt suit in-so-far as the same referred to ls Re 
Hilloary, and that tho said L. R. Hillcary is by said dcocrce 
in said formcr suit barred from making the defense sct up by 
him as to thc answor to the complainant's bill as amonded hcercin.° 

The defcndant Hillcary excepted to the findings 
of the Court and has brought it to this Court upon appeal. While 
there arc scveral assignments of crror practically the only 
gucstion involved is that part of the dcerce finding that the 
issucs involved in this case arc the same as in the former case 
and the defendant Hillcery is barred from setting up the same 
mattcrs in this suit. 

If the partics in this procecding were adversarics 
in the former proceedings then the appellant would be barred from 
raising the same questions in this procccding. In a foreclosure 
suit only parties cstopped by the deerce arc those who are adverse 
partics., To be such partics an issuc must have been joined and 
such issucs detcrmincd by the Court before the deerce will be 
res adjudicata, (Miller vs. Schilling, 249 App. 290; Gouvens 
vse Gouvons, 22 Ill. 223; an vse Hayes, 190 App. 208, 

In the forcclosure procccdings filed by the 
appellant Hillcery, J. H. Brethers, Scrvannah Brothers and the 
appellcc H. N. Finney, were made parties dcfendant to the bill and 
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necessarily Hilleary and Finney vere adversarics in that proceeding. 

The complainamt Hillcary in his bill for forc~- 
closure charged that Finney's mortgage (the mortgage now boing 
foreclosed} was not a valid and existing mortgage; and also 
that Fimney was barred from saying that his mortgage was a just 
and valid mortgege on cecount of his giving a decd to the premises 
in question to J. H. Brothers and Servannah Brothors. 

Tle are of the opinion thet the learned trial 
Judge properly found that the matters sct forth in the bill of 
complaint and the answer of L. R. Hilleary were adjudicated in 
the former suit; that the former suit vas betwcen the same 
parties as the present suit and involved the identical issues 
that arc involved in the present suit; that the said L. R. 
Hillcary by the deerce in the former suit is barred from making 
the defense as sect up in his answer to the comlainants amended 
bill. Wo think that thc docision of this point in the caso is 
decisive of all other points raised by the appellant in this 
case. We find no reversible crror in the case and the judgment 
of the Circuit Court of Salino-County is hereby affirmed, 

AFFIRMED. 


Not to be reportcd. 
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TERM = NO. Zle AGENDA WO.21. 
ANNA SUTTLES, ERROR TO THE CIRCUIT C@URT 

Plaintiff in Errore 

OF 
VS. 
EFFINGHAM GOUNTY. 

JACOB ZIMMERMAN, 

Defendant in Errer.)} 
Wolfe, J. Plaintiff in error brought a suit for damage 


against Jacob Zimmerman, an attorney at law, The decla~ 
ration alleges that the defendant was employed by the 
plaintiff as her attorney to represent her in numerous 
matters; that he as such attorney should have exercised 
care and diligence in protecting the rights of the plaint- 
iff; that he, as her attorney, did not use care and dili-~ 
gence in such employment, but negligently and wrongfully 
advised her about her rights. The declaration is quite 
lengthy. We will not attempt to set up the different 

causes or the different facts as charged in the declarate 
ion, To this declaration the defendant interposed a gener- 
al and special demurrer, enumerating nine different causes 
for special demurrer. This demurrer to the amended deewae 
ration was overruled. After the demurrer was overruled 

the defendant filed a plea of general issue and five special 
pleas. The plaintiff filed a demurrer to the special pleas 
of the defendant and the court of his own motion carried the 
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demurrer back to theo amemied declaration and sustained the 
demurrer. The plaintiff elected to stand by her amended 
declaration and refused to plead further. The court enter- 
ed judgment in favor of the defendant and against the plain- 
tiff for costs. The plaintiff excepted to the ruling of 
the court and has brought the case to this court for review. 
The question to be decided in this case is, 
*Did the court err in carrying back the demurrer to the 
tires defective pleading, namely, the amended declaration?" 
It is the general rule that a demurrer should be carried 
back to the first defective pleading, but to this rule 
there is a well settled exception that a demurrer to pleas 
cannot be carried back to the declaration when the defendant 
has filed a plea of the general issue without first withdrew 
ing his plea of the general issue. 
The Supreme Court of our State in the early 
case of Browner v. Lomax, reported in volume 23 Tll., at 
page 445, in deciding this question says: “Upon the other 
point, that the demurrer to defendant*s fourth special plea 
should have been carried back to the declaration, on the 
presumption the narr was defective, we have to say the record 
would present a strange appearance, if, after a demurrer to 
the declaration has been overruled and the gneral issue plead- 
ed, a demurrer to a defective plea should be carried back to 
the declaration, The general issue disposes of the demurrer, 
and the matters to be reached by it in every subsequent stage 
of the procéedings. The record would not look well with a 
general demurrer to a deolaration overruled and then oarried 
back over the genera] issue, when filed to a defective special 
plea." 


In Wear v. Jacksonville and Savannah Railroad 
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Co., 24th Tll., at page 596, the Court passing on this same 
question used the following language: “Again, when this de- 
murrer was interposed, the general issue had been filed to 
the entire declaration, thereby traversing every material 
fact in its several counts. It is contrary to the rules of 
practice, both in courts of law and equity, to permit 
a party to plead and demur at the same time, to the same 
pleading. When a plea is filed and an issue formed to 
any precedent portion of the pleadings, it waives all right 
to demur to it, unless the plea shall first be withdrawn, 
There was, therefore, no error in refusing to sustain the 
demurrer to the plaintiff's declaration, as the defendant, 
by filing the general issue, had estopped himself from 
questioning its sufficiency by demurrer.” 

In Schofield y. Settley et als., Oil: Tll,p. 
517, the same questio was raised and the Sourts say: 
"Tt is claimed by the defendant that the pleas were as 
good as the declaration; and as that was bad, in not setting 
out what the plans and specifications were, the demurrer 
should have been sustained te the declaration, No motion 
was made to carry the demurrer back upon the declaration; 
and if it had been, it would not have been allowed against 
the authority of the cases of Wear v. The Jacksonville and 
Savanneh Railroad Cos, 24 Tll, 593, and Wilson et al, v. 
Myrick, 26 Ill. 35, by which the doctrine is established 
for this court, that when a plea of the general issue is 
put in to the whole declaration, a demurrer to a plea can- 
not be carried back to the declaraticn, upon the well set- 
tled ground that you cannot plead and demur to the same 
pleading at the same time. If the declaration be so de~ 
fective that it will not sustain a judgment, that may be 
taken advantage of on a motion in arrest of judgment or 


on errore" This ruling has been adhered to and followed 
% 
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in Culver v. The National Bank, 64 Ill., 552; and the Supreme 
Lodge of the Knights of Pythias v. McLennan, 171 Ill., 417. 

The declaration charses that the defendant was 
retaimed as an attorney for four specific purposes, viz:To 
advise and assist plaintiff in paying off the debts of her 
mother, and discharging her real estate from the lien there-~ 
on; to so protect the interests of the plaintiff that said 
real estate micht be saved for her; to take charge of 
plaintiff's business and the property inherited and vurchas- 
ed from her mother; and to prosecute and conduct the settle= 
ment of the estate of Sarah Settles, deceased. 

If the plaintiff accepted such employment a 
Piduciary relation exsisted between the olaintiff and the 

to exercise due car 
defendant which imposed upon the attorney not only the duty 
in the discharse of his duties, but required the utmost 
good faith in dealing with the subject matter of the liti- 
gation and his employment. Morrew v. Compton, 215 App.5243 
Waner v. Flaeh, 278 I1ll., 307; Youngquist v. Hunter, 227 
Appe, 152-156; Miller v. Lloyd, 181 Appe 250-259, 

The defendant's advice that plaintiff could 
purchase at her own sale was clearly negligent, for the 
reason that her inability to buy at her own sale was a 
matter of common knowledge which defendant was bound to 
knoWe After that inexcusable mistake defendant undertook 
to extricate plaintiff from the predicament caused by his 
negligence. This necessitated new administration, which, 
the declaration alleges, created an additional expense of 
$50.00. This additional expense necessarily depleted the 
estate to that extent, and diminished the plaintiff's dis-~ 
tributive share in it. Here, then is an allegation of 
negligence, and a loss of $50.00 ensuing as a proximate re~ 
sult of it. Regardless of the other allegations of defend-- 

3 4. 
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ant’s misconduct, the declaration, in this particular is 
not obnoxious to general demurrer. 

Taking the declaration as a whole it charges 
a state of facts, aside from the charges of negligence, 
which is reasonably susceptible to the conclusion that all 
of the defendant's advice was in the furtherance of a : pre=- 
concieved plan to secure the confidence of the plaintiff 
for the purpose of cheating and swindling her, 

This declaration, although inartfully drafted, 
suggests the inference of a conspiracy between the first 
purchaser and the defendant to obtain plaintiff's property, 
and the defendant by deceiving the plaintiff, and inducing 
her to act upon his advice which he knew was improper, ac~- 
complished that object. 

The statements contained in the second to ths 
last paragraph of the declaration are sufficient to demand 
an explanation from the defendant, The substance of the 
charge is that John Zimmerman was only the nominal attorney 
for the Effingham bank, and that all of the proceedings 
were, in fact, controlled by the defendant. If that be 
ae. the defendant occupied the unenviable and indefen- 
position . 
sible/of representing and opDdosing the plaintiff's interests, 
a condition which the law forbids, 

When the defendant has been shown to be so 
clearly negligent in the first instance, as this declarat~ 
ion charges, and also where it is within the range of reason- 
able inference therefrom that he was also guilty of fraud, 
in the face of the allegation that through his negligence 
she lost her property, the burden is upon him to show that 
such allegation of damage is untrue, or set up facts justify- 
ing his action. There are averments stating that by reason 


of the negligence the plaintiff lost her property. These 


5. 
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show that as the proximate result of defendant's negligence 
and misconduct, plaintiff sustained substantial loss and 
thus states a good cause of action. 

The special pleas of the defendant admit prac- 
tically all of the charges in the declaration, but sets up 
by way of justification that what the defendant had done was 
by and through the order of the Court, and for that reason 
the plaintiff would be barred from having her action. The 
gist of the offense charged in this case is that what the 
defandant did was not done in good faith, but was fraudulent~ 
ly done for the purpose of cheating and defrauding the plain~ 
tiff. We are of the opinion that the special pleas to the © 
declaration did not set up a good defense to the declaration, 

Whether the plaintiff's declaration did or did 
not state a cause of action the demurrer to the special pleas 
should not have been carried back to the declaration as long 
as the plea of the general issue was on file, 

The judgment of the Circuit Court of Effingham 
County is hereby reversed and the cause remanded. 


REVERSED AND REMANDED. 


Not to be reported. 
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CECELIA DONT, 


Appellee, 


0 
VSe STAs OL IDLINOIS. 
fhe CITY OF BLLLEVILIG 
in the State of Illinois, and 
ohne CLUy of HAs? si. LOUIS. 
in the State of Illinois, 
Appellants. 


eee eee we Se 


FRED Ge. WOLPD:-The plaintifi, Cecelia Drone, filed her suit 
for damages in the Circuit Court of St. Clair County avainst 


the City of Belleville and the City of East St. Louis. 


The declaration alleges that the devendants were municival 
corporations, the corporate limits joining each other; that on 
the 22nd day of January, 4. De, 1928 and for some time »rior 
thereto the said defendants neglisently »ermitted a dancerous 
condition to cxist upon a main thoroushfare connecting said 
cities, where West Main street in Belleville connects with 


State strect and Park Drive in East St. Iouis. 


The declaration further allezes that the plaintiff with 


By. 


ee 


m. 
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her father and mother had attended a dance at Belleville, 


Illinois, om the evening of Jannary 21, 1925; that at about 


twelve O'clock that nizht she, with hex father and mother in 
<2 > 


her father's automobile, took two young men to the City of East 


ae 


St. Louis and left thom at Alhambra Court; that after leaving 


the youns men, the tather and mother and the plaintiiit were 


drivins to their home in Belleville; that as they approacnea 


the boundary linc between the two cities of Hast 5v. Louis 


and Belleville, a car bein; driven out of Park Drive failed 


her ot the vlain- 


Fly Porgy ely wets 
bilab UilGO Ler 


Ci 


to sto» tor the Boulevard sisn; 
tiff in attemoting to avoid a collision with this car steered 
his car from the main track into the strect car track and then 


a. 


onto the icy formation that had formed on the street at tuis 
‘lace; that the car skiddcd and over-turned and the plaintiff 


was scvercly injured. 


The issues were joincad and uoon trial in said Court 
the jury xeturned a verdict for $5,000.00 in favor of the 


in 


plaintifi, After a motion for a new trial was overruted, Jude= 
ment on the vordict was enterod for sum of $5,000.00, and the 


at 


defendant cities perfected an appeal to this court. 


Tho language in the declaration is not as clear as it might 
be in rerard to the descrintion of the icy information that is 
allesed to be the ceuse of the accident. It is conecded by doth 
citics in their briofs and argumont that there was an icy 
formation at the intersection where.the Bluff Road, or Park 
Drive entcrs the main strect which connects Hast St. Louis and 
Belleville m Papeete als Actes) Fee a : nana) Gen 
ecileville. The evidence shows that this ice was sormea trom 


« manhole a little ways cest of the line between the two Clues 
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the water flowins down the hill ‘from the manhole. The princi pal 
~art of the icy formation was in the City of Bast St. Louis. The 
evidence further shows that the accident which caused this cirl's 
injuries started in the City of East 5t. Louis and the car 
turned over in the Citv of Belleville. The evidence furthcr shows 
that this icy formation had existed ana been on the street for at 
least two weeks prior to the time ot the accident. A careful 
reading of the declaration, we think, shows that the alle,ation 
of the duty to kecn the same in sate condition reterred to the 
condition of the street and not to the icy formation on the 
street, and that each of the citics owed a duty to the public 
senerally to keen its street in a reasonably sate condition for 
travel. 

It is the contention of the defendants that the allesation 
and Gceclaration havins becn joint and not severel the court snould 


mr ja fe 


not have civen thc instruction that one city micht be liable and 
1G 


5 


ruction was not offered 


the other onc not liable. This ins or 
siven at the sugzestion of the plaintiff, The court, however, in 
giving the instructions to the jury as to tho form of a verdict 
that they might use, did sive such an instruction. The jury by 
their verdict have found both of the defendants euilty, there- 


fore, neither of the cities were prejudiced oy the fivin; of 


such an instruction. 


The next assignments of error are that the Court erred in 
admitting in cvidence the statutory notice that had been served 


Aa 


upom the City Clerks and the City Attorneys of the defendants; 


») 


ate where the accident 


a 


that the notices did not oronerly st 
Aecurred; that the declaration Should set forth the statutory 


notice in hee verba, or in its terme or tenor or leral effect, 


re 


‘erm No. 2b. 


aa, 


and that none of these rules were complied with by the »leadinze 


7 


in this case. The amended declaration charges "that the vlaintifz 


caused to be filed in the office of the City Clerk of the City 


3 


fal lamas 


of Belleville, Illinois and in the office of the City Attorney 

Ot Delleville, fitinois, on the 25th of Avril, 1928. and in the 
office of the City Clerk of East 5t. Louis, Illinois, and in the 
office of the City Attorncy of East St. louis, Illinois, on the 
26th day of April, 1928, a dctailed statement setting forth the 
time, place, ana cause of the accident, the names and addresses 

of the injured persons and the nature of their injuries, and also 
the names of the »hysSicians who atiendacd 


he  2ersons injured, and 


also the addresses of Said >orsons., 


No doubt the statute rocvuirin: & noticc to be filed with 


the City before the plaintiff can maintain a suit against a 


20 


city for norsonal injuriocs and the statute preseribes what 


the notices shall contain, but docs not recuire that any particu- 


lar form be used in siving such notice. 


It is concoded that a notice was siven to gach of the 


us 


citics, but it is contcndced that it docs not conform to the 

requirements of the statute, In Macomb vs, tne City of Chicaso 
263 Ihl, vase 514, the Court said, "if the statement so acsice 
nates the lace that the officcrs or the town, bein: men o: 


itolligcnes, can bd 


peat 


cOMmon understanding and i 
Yeasonable diligence and without othcr information froin the 
plaintiff, find the cxzact »lace where it is claimed the damaze 


de 


was receivéd, it is in this resiect sufficient, because it 


fully answers the purnose of the statute.” It is not intended 


ok, LY 


-| 


¢ 
I. 


that the sivin: of a notice should be used as a stumbling 


biock or vitfall to prevent recovery by a meritorious plaintiff. 


7 


lt *7# tho ~ contention of the appe.nants that there is no 
such street in selleville as ‘West Mein'Streete. Three or 

four witnesses for the ylaintiti® testified they either 

lived or did business on West Main street in the City of 
BeL.cvilie, Illinois. Tho proper name of the street is 
provadly Main street, but from the cvidence in the case it 
snows that this street near where this accident occurred is 
known as West Main street in the City of Belleville, Illinois. 


We are or the ovinion thet the notice given by the plaintiff 


to ths dsfendant cities was sufficient to give cach of the 
1. 


citics duc notice of the timc, andi place where this accident 


occurred, and they sould have casily ascertained, by the use 
of ordinary diligence, the deveizs in regard to the accident. 


We think the court oroperly, under the allegations of the 


” ? 


aeclaration, admitted these noticcs in evidence. 


Counsel for the plaintiff in his closing arsument to the 
jury stated to the jury that they could bring im a verdict 
for the plaintiff for $15,000,00, An objection was made 
end sustained to this statement of counsel, hater in the 
argument the picintiff‘s counsel repeated the statement 

and upon objection the Court sustained the ovjéction to 


) 


the argument, Later on in his arsumcnt he stated to the jury 


he, 


that, "He would not have the injurics thet the plaintiff 


By 


had sustainoa for the amount of $15,000,004" An objection 
was sustaincd to the remarks of the attorney and the jury 
instructed to disrezard it. The romerks of the attormey were 
objectionable and the court very properly sustained the 
ovjcctions and dirccted the jury not to consider such 


sccomarks of the attorney in making their verdict, but to 


Soualliy disregard it. We cannot sec how this argument would 
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affect the jury in any way, with the exception of incroasin;: 


he amount of she verdict. The jury wowld first have to find 
that the wlaintiff was entitled to recovery before they 

world be entitle}, to any damages. It is not cleimed by the 
defendants that this verdict is excessive. So uncer the cir- 
cumstances we do not consider this arsument, although in- 


proper, would be sufficient error to reverse the cases 


The declaration charges that it was throvgh the negligence 
of the defendants in nermitting the dangerous condition to 
exist on this main thoroughfare that the accident occurred. 
Another count charges ‘that the cefendants kmew, or by the 
exercise of their duty in that behalf should have or could 
have kmown of the dangerous formation of ice then and there 
upon the thoroughfare and it was the duty of said cefend- 
ants to keep the street in a safe condition so as to avoid 


injury, Gtce, cbc. 


Another count charges that it was the duty of the defend- 


ants to Buaee Canser signals at the place where said 
obstruction o:: formation was negligently permitted to exist, 
here is testimony in the record thet thie icy tformetvion 
had existed at least two week nricr io the accident, It is 
a cuestion cf fact for the jury to “ctermine whether this 
Gangerous condition did exist, ant whether it had existed 
long enough that the officers of the defendant cities in the 
exercise of their official duties should or could have known 
of this dangerous condition. The jury by their verdict have 


in favor of the plaintiff and therefore found that the 


ei 


roun 
a3fendant cities did know or should have known of this 
dangerous condition. All facts anc circumstances attending 
this accident as to whether the plaintiff was using due care 
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VI 
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caution for her own savetv 
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at the time of the accident, or whether the defendants were 
nesligont in allowing this dangerous condition to exist on a 
main thoroughfare lesdins from the City of Belleville to the 


e 


City of East 5t. Louis to exist es it did, were facts for the jury 


o decid 


@ 


We think the record sustains the finding of the jury and 
we find no reversible error in the caso. The judgment of the 


St. Clair County Circuit Court is hereby affirmed. 


Not to be revorted. 


Bey 
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APPEAL FROM THE CITY COURT 


ZARDIA S. KOONTZ, 
Appellee, 


OF GRANITE CITY, ILLINOIS. 
CONTINENTAL=COMMERCIAL 
FINANCE CORPORATION, 

Appellant. 


) 
) 
) 

vs. ) 
) 
) 
) 
) 

WOLFE, J. 

This is on action of trover, brought in the City 

Court of Granite City by appellee against appellant to recover 

for the alleged wrongful conversion of a used Dodge Special 

coupe automobile. The appellant ras the assignee and holder of 

& promissory note and a conditional sales contract, both of 

which were executed by the appellee and vere given for the pur- 

chase of the cutomobile. The conditional sales contrect pro- 

hibited the appellee taking the car out of the State of Illinois. 

The intention of the appellee to remove the car to the State of 

Mississippi being 2 matter of dispute between these two parties, 

appellant came into possession of the automobile under the insecuri- 

ty clause of the contrcect. Before the case was tried, the 

appellant had sold the car at public auction, pursuant to the 

terms of the contract, and the oppellee refused to accept from 

appellant the sum of 517.68 vhich vas the difference between 

the amount received at such sale and the 


ls. 
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amount unpaid on the note and conditional sales contract, 
There was a verdict and judgment in favor of the appellee 
in the amount of $400.00, 

Appellant assigns as error that the verdict 
and judgment are not supported by the evidence for the 
reason that no proof appears in the record establishing 
the current market value of the automobile at the time of 
the alleged conversion. We consider this assignment of 
error well taken and a vital objection barring an affirmat- 
ion of the judgment of the trial court. 

The proper measure of damages in an action of 
trover is the current market value of the property at the 
time of the conversion, with interest from that time until 
the trial. Sturgess v. Keith, 57 Ill. 451; Spaar v. Slokis, 
180 111i, ApP., 304. 

Appellee purchased the car on March l, 1928, 
from the Bohn Motor Company of Granite City for $550.00, 

In payment for the car appellee paid $80.00 cash; he was 
allowed $100.00 on a used car traded in by him, and for the 
balance of $570.00, plus $10.00 for insurance, he gave his 
promissory note, payable in monthly installments, and execut~ 
ed the conditionnel sales contract. The car was sold on 
September 8, 1928, for $240.00. The monthly payments due 
were paid up to the day of the sale, leaving unpaid on the 
note $233.32. 

It was the duty of the jury to detirmine the 
current market value of the car from the evidence in the case 
at the time of the conversion and allow the appellee the 
difference between the value of the car and the unpaid pur- 
chase price at the time of the sale. The verdict being 
for $400.00, the jury must have arrived at the conclusion 
that the car was valued at $633.32. There is no evidence 


in the record that the car was at any time valved at such 


° 
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an amount. In this case there is a difference of $310.00 
between the price for which the car was sold at the private 
sale and the price received for it at public auction, There 
is no testimony in the record as to the value of the car at 
the time of the alleged conversion. 

The verdict and judgment cannot be sustained 
because the evidence in the case was not sufficiently in- 
formative as to the value of the car at the time of the con- 
version to enable the jury with reasonable certainty to 
apply the rule of damages established in actions of trover. 

Objestion is Glee refe by the appclieat to inrtruct- 
fons numbered 2,3,4,5,687, given on behalf of appellee. 

We are of the opinion that instructions 2, 3, 
and 6 are subject to cxiticism for the reason that they 
omit the right of the appellant under the insecure clause 
of the oontract, to re-possess the car if it had reasonable 
grounds to deem its security unsafe or insecure by reason 
of the appellee's alleged intention or contemplation of 
removing the car out of the State of Illinois. We are 
not impressed by the objection urged by appellant against 
instruction No. 4. In view of the rule of damages in trover, 
as herein pointed out, instruction No. 5 will no doubt be 
modified in casc of a re~trial of the case, As the instruct 
ions given for appellee omit the right of the appellant to 
re~possess the car, as above indicated, the jury was unable 
to follow instruction No. 7 which directed the jury to find 
in favor of the appelles if “the evidence tending to show 
an unlawful taking or conversion of the automobile in quest= 
ion by the defendant or the defendant's agent, preponderates 
in favor of the plaintiff, even though but slightly, then 
your verdict should be for the plaintiff, etc." Our Supreme 
Court has decided that the use of the adjective’slight’, in 
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an instruction to the jury, With referemse to the prepond- 
erance of the evidence, is eonfusing to the jury and should 
not be givon. Tetcor v. Spooner, 305 Ill. 198; Revits v. Rapié 
Transit Co., 527 Ill. 210. Appellant also complains of the 
trial court's refusal to give certain instructions offered 
on its behalf. These refused instructions, in-so-far as 
they assume the right of the appellant +o arbitrarily re- 
pessess the car, under the insecurity clause of the contract, 
we think were improper, 

The judgtant of the City Court of Granite City 
is hereby reversed and the cause remanded. 


REVERSED AND REMANDED, 


Not to be reported. 
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